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SETTLEMENT 


3y Frep. S. Knicur. 








The recent decision of the Supreme Court of lowa in Salinger v. 
General Exchange Insurance Corporation, 250 North Western 13;.82 
Insurance Law Journal 194, indicates that an insurer in entering int» 
any settlement agreement whereby it is released from other liability 
under its agreement to repair and return the automobile to the owner 
should provide against the contingency that the finance corporation may 
retake the car. 

On August 17, 1929, one Salinger purchased a La Salle car, paying 
a part of the purchase price in cash and agreed to pay the balance in 
monthly installments. Under the conditional sales contract it was pro- 
vided that in case the purchaser defaulted in any of the payments, the 
seller or assignee might take immediate possession of the property with- 
out demand or notice and sell the same at public or private sale aid 
apply the proceeds to the satisfaction of the amount due on the contract. 
The conditional sales contract was assigned to the General Motors 
Acceptance Corporation on the day of the sale, and on the same day, 
the purchaser took out a fire and theft policy, insuring the seller, the 
purchaser and the refinance corporation as their interest might appear. 
The insured automobile was stolen on January 10, 1930, and immediate 
notice of the theft was given to the insurer, and the owner made proof 
of loss. The monthly installments had been paid by the owner until 
December, 1929. The car was recovered by the insurance company in 
a somewhat damaged condition on March 15, 1930, at which time, the 
December, January, February and March installments were in default. 
With knowledge of such default, the insurance company entered into 
an agreement with the owner whereby, the owner agreed to release the 
insurer from further claims on condition that the car be repaired and 
placed in a good condition satisfactory to the Broadway Cadillac people 
and returned to the plaintiff. On April 5, 1930, the day the release 
agreement was delivered to the insurer, the automobile was repossessed 
by the finance corporation. The insurance company paid the repair bill 
amounting to $192. In answer to the suit brought against it by the 
owner to recover on the policy, defendant insurer pleaded the release 
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as an accord and satisfaction. Judgment was for the plaintiff in the 
sum of $722, the amount the court instructed the jury was the reason- 
able value of the plaintiff’s interest in the automobile. 

On appeal, the Supreme Court of Iowa held that the impossi- 
bility of performance of the contract constituted no excuse where at 
the time of the signing of the contract the promisor knew of the con- 
tingency which might render performance impossible. The court pointed 
out that the insurer knew if the installments were not paid as they 
became due, the refinance corporation would inevitably repossess the car 
and that the happening of the contingency which the insurer knew would 
occur if the installment payments were not made, should have been 
provided against in the release agreement in order to make the excuse 
of impossibility of performance available as a defense to any suit to 
recovery on the policy. 


INSURABLE INTEREST 


In Pierce v. Metropolitan Life Insurance Company, 187 South 
Eastern 77; 82 Insurance Law Journal 70, the Court of Appeals of 
Ohio, rendered an interesting decision to the effect that the question 
of the beneficiary’s insurable interest in the insured’s life could not be 
raised by the insured’s widow, the insurance company being the only 
one entitled to raise such question, and that in any case, any persoii 
may in good faith insure his own life for the benefit of any one whom 
he may choose, though not related to him by blood or marriage, and 
that such insurance so procured is not invalid as being against public 
policy. 

Stella Pierce brought suit to recover the proceeds of a life insurance 
policy issued by the defendant on the life of Charles H. Pierce, in 
which defendant, Catherine Cooper, also known as Catherine Cooper 
Pierce, was named as beneficiary. The petition alleged that the bene- 
ficiary named in the policy was living with the insured, in a state of 
adultery, and was not the lawful wife of the insured, and therefore, 
had no insurable interest in the insured. Plaintiff asked that the pro- 
ceeds of the policy be paid to her, either as wife or as administratrix 
of the insured. The defendants’ demurrer to the petition on the ground 
that it did not state a cause of action in the plaintiff was sustained, and 
plaintiff refusing to plead further, judgment was entered in favor of the 
defendants. 

In sustaining the judgment, the Court of Appeals of Ohio, Hamil- 
ton County, stated that where a life insurance company makes no defens* 
and pays the amount of its policy into court to abide the judgment ot 
the court as between conflicting claimants, parties claiming an interest 
in the fund will not be allowed to object that the beneficiary named in 
the policy had no insurable interest, and therefore, plaintiff had no right 
of action against the insurance company based on the question of 
insurable interest. The court further held that under the Ohio law, a 
person may, in good faith, insure his own life for the benefit of any one 
whom he may choose to designate, although not related to him by blood 
or marriage, and that therefore, the demurrers to plaintiff’s petition 
were properly sustained. 
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KINCAID v. NEW YORK LIFE INS. CO. No. 6864. 
Circuit Court of Appeals, Fifth Circuit. July 25, 1933. 
66 Federal Reporter (2d) 268. 
1. INSURANCE. 


Insured’s widow, named beneficiary in life policy, could recover from insurer 
only on its promise to pay her, and hence was not entitled to accounting. 

(For other cases, see Insurance, Dec. Dig. § 608.) 

2. INSURANCE. | . 

Insurer, arranging during grace period for quarterly, instead of annual, pay- 
ments of premiums on life policies, providing for application of dividends on 
premiums, was bound to apply dividends on premium then due and could not 
avoid such duty by withholding knowledge of dividends from insured until after 
such period. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

3. INSURANCE. 

Life insurance policies, on which premiums were paid through date subsequent 
to insured’s total disability after due date of premium, for credit on which balance 
of dividends, applied on previous premium, remained, was in force at time of such 
disability, regardless of validity of reinstatement, which was unnecessary. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

4. INSURANCE. 
Rejected tender of life insurance premium counts as payment thereof. 
(For other cases, see Insurance, Dec. Dig. § 360[1].) 

5. INSURANCE. 

Insured’s wife, named beneficiary in life insurance policies, reinstatement of 
which insurer rescinded, was bound by insured’s cashing of insurer’s check for 
premiums paid on reinstatement with interest. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

6. INSURANCE. 

Wife, named beneficiary in husband’s life insurance policies, reserving full 
liberty to change beneficiary, had no vested rights, but was only insured’s appointee 
to receive any insurance due at his death. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

7. INSURANCE. 


Insured accepting and cashing insurer’s check for premiums paid on rein- 
statement of life insurance policies agreed to rescission of reinstatement, as 
declared in letter offering check, but such rescission did not rescind policies. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

8. INSURANCE. 


Beneficiary could not recover on life insurance policies, though insurer's 
rescission of reinstatement thereof involved no settlement of policies, in absence 
of allegation or showing that dividends, available to pay overdue premiums or 
purchase extended insurance, were sufficient to carry policies until insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 
9. INSURANCE. 


Beneficiary held not entitled to recover on life insurance policies on ground 
that insured’s acceptance of premium money, returned by insurer, was induced by 
latter’s false assertion that policy had lapsed; insured being chargeable with 
knowledge of provisions of policies and his rights thereunder. 

(For other cases, see Insurance, Dec. Dig. § 246.) 


Appeal from the District Court of the United States for the Southern District 
of Florida; Alexander Akerman, Judge. 


In Equity. Suit by Nellie T. Kincaid against the New York Life Insurance 
Company. From a decree of dismissal, plaintiff appeals. 
Modified and affirmed as modified. 
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George P. Garrett, of Orlando, Fla., for appellant. 

J. L. Doggett, of Jacksonville, Fla., for appellee. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

SipLey, Circuit Judge. E 

The appeal is from the dismissal on motion of a bill in equity brought by 
Nellie T. Kincaid against New York Life Insurance Company on two identical 
policies of $5,000 each on the life of her husband, James Kincaid. The case is the 
same for each policy, and for simplicity one only will be referred to. The import- 
ant facts alleged and to be taken as true are as follows: The policy which issued 
in 1920 required an annual premium payable in advance on June 30th of $250.05, 
including $12.75 for a total disability benefit one feature of which was that prem- 
iums would be waived beginning at the next ensuing anniversary of the policy. 
Grace of thirty days was allowed for payment of premiums. There was after the 
second year to be an annual apportionment of the company’s surplus in dividends, 
which by an option exercised in the application were to be applied towards the 
payment of premiums; but the surrender value was defined as the reserve on the 
policy ascertained in a prescribed way and stated in a table, plus dividends stand- 
ing to the credit of the policy, less a stated surrender charge. On a lapse of the 
policy the surrender value is applied to purchase extended insurance. An advance 
against the policy of $880 with 6 per cent. interest was made in June, 1927. On 
June 30, 1929, $52.80 interest was due and unpaid, making $932.80 to stand against 
$1,075 surrender value exclusive of dividends. On that date default was made in 
payment of the premium due. Thereupon quarterly premiums of $66.30 were 
arranged for, the first one to be paid July 30th, the last day of grace. Kincaid did 
not pay it. On August 6, 1929, the company notified him that the policy had lapsed 
for nonpayment. On August 8th he applied for reinstatement, making answers 
to questions touching his health. On August 16th the company for the first time 
notified him of dividends declared in June, 1928, and June, 1929, aggregating 
$122.85: On November 12, 1929, the reinstatement was put through with. premiums 
paid up to December 30, 1929; probably, though not so alleged, by the use of the 
dividends. Premiums were afterwards paid through December, 1930, and $52.80 
was paid as annual interest on the advance June 30, 1929, and June 30, 1930. In 
March, 1931, Kincaid claimed a total disability, and in reply the company, asserting 
false statements by him in obtaining the reinstatement, elected to rescind it and 
offered him a check: for $89.75 for premiums and interest paid in making the rein- 
statement and since, stated the policy stood lapsed as of June 30, 1929, and that the 
reserve value on that date above the advance against the policy had purchased term 
insurance for one year and 204 days to January 20, 1931, which having passed, the 
policy stood expired. Kincaid denied any false statement, asked the company to 
withdraw its claim of rescission, and tendered the March, 1931, premium, which 
the company refused to accept. Correspondence continued without effecting any 
‘~hange in the company’s position until June 12, 1931, when Kincaid cashed the 
heck. - He did not tender any premium on June 30th, and died September 18th 
hefore the next one fell due. It is alleged that there was in fact no false state- 
ment in connection with the reinstatement; that because of the dividends there 
was no lapse of the policy requiring a reinstatement; that the policy was in force 
when total disability occurred and stopped liability for premiums; that Kincaid 
never agreed to rescind his policy and did not tender the premium on June 30, 1931, 
because of the refusal to accept that of March 30th, and he did not in fact owe 
the June premium. It is alleged that the check sent him did not include the 
premium and interest paid June 30, 1929, nor any settlement for the cash surrender 
value on the policy at that date, and there was no consideration for any rescission 
of the policy, that he never agreed to any cancellation of it, and that the check 
sent him did not state that it was in full of all claims against the company. Judg- 
ment of dismissal was rendered on the ground that his cashing the check for 
3489.75 necessarily ended all claims under the policy. 

[1-8] Despite its equitable dress this is only a suit on the policy which antici- 
pates defenses and Seeks to reply to them. There is a prayer for an accounting, but 
the plaintiff is not the personal representative of Kincaid. As nominated bene- 
ficiary in the policy, she recovers on its promise to pay her or fails altogether. The 
question is whether the policy was of force at his death. We agree with plaintiff 
that it did not, lapse June 30, 1929. After arranging during the grace period for 
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quarterly -premiums, the company was bound by the provisions of the policy and 
the application for it to apply the dividends to the payment of the premium then 
due since they were sufficient to pay it. It could not avoid this duty by withhold- 
ing knowledge of the dividends until after the grace period expired. The premium 
of $66.30 due in June, 1929, was therefore paid by the dividends of $122.85, leaving 
$56.55 for the credit of the next premium due December 30. Premiums were 
thereafter paid through December 30, 1931. There being no lapse, and no necessity 
to reinstate, the validity of the reinstatement is in itself of no importance. The 
policy was of force when in March, 1931, total disability is claimed. The March 
premium was tendered and rejected, which counts as payment. No premium was 
due June 30th if there was total disability, because thereby premiums were waived 
beginning with the next anniversary date of the policy. If on the other hand there 
was in fact no total disability, the surrender value on the policy was ample to 
carry it as extended insurance until Kincaid’s death in September, 1931. Mrs. 
Kincaid is therefore entitled to recover unless the cashing of the check for $489.75 
on June 12th ended her rights under the policy. As to this Mrs. Kincaid is, of 
course, bound by what her husband did. She indeed was sent a duplicate of the 
letter which was sent him by the company announcing its position and offering the 
check. Full liberty to change the beneficiary was reserved in the policy, so that 
she had no vested rights but was only his appointee to receive the insurance if 
any should be due at his death. See cases collected in Southern Lumber Co. v. 
Pearce (€. C. A.) 60 F.(2d) 477, at page 478. Neither the letters which accom- 
panied the check and stated the position of the company nor any of the corres- 
pondence which followed are exhibited, and their purport is but generally stated. 
The alleged purport of the letter offering the check is “that the Company elected 
to rescind the reinstatement of the said policy because of the failure of James 
Kincaid to disclose to it in his application for reinstatement material facts as to 
his insurability, and that said policy stood lapsed for nonpayment of the premium 
due June 30, 1929; that the reserve value of said policy as of the date of the lapse 
was sufficient to purchase term insurance of $4,068.00 for one year and 204 days 
from date of lapse to Jan. 20, 1931, and that period having elapsed the policy was 
of no value.” The money was tendered as a return of what had been paid by reason 
of the rescinded reinstatement, but no statement is alleged to have accompanied it 
to show what items it included. Kincaid contended that the reinstatement was 
not fraudulent and not rescindable. In finally accepting the money, he necessarily 
agreed that it was rescinded, for on no other basis would he be entitled to any 
money from the company. The disability which he claimed would not require the 
payment to him of anything until a year after June 30, 1931. In taking this money 
back on June.12, 1931, he must have taken it because of a consent to rescind the 
reinstatement. But a rescission of the reinstatement did not rescind the policy, 
which was a distinct contract made nine years before, unless the terms upon which 
the money was offered made it more clearly a settlement in full of all demands 
than now appears. The policy contract still stood on its own merits, but unaided 
by the rescinded contract of reinstatement or by the returned premiums. Kincaid 
could claim no benefit from those premiums after putting them back in his pocket. 
If a lapse as of June 30, 1929, is assumed, seven premiums of $66.36 each and two 
payments of interest on the advance of $52.80 each should have been returned, 
making a total of $569.70, which with legal interest would approach $625 instead 
of the $489.75 paid. In view of this discrepancy, it must be that the dividends of 
$122.85 to the credit of the policy have not been paid to and accepted by Kincaid, 
but were on June 30, 1929, and still are, available to pay the quarter’s premium 
then due and postpone lapse, or esle to be added to the reserve to purchase extended 
insurance upon the happening of the lapse. But the pleadings do not allege, and we 
are unable to figure, that even then the policy would be carried to the date of death. 
Consequently, although the rescission of the reinstatement be held not to involve a 
settlement of the policy, the policy is not shown to be extended by the dividends 
and values inherent in it until the death. No right of recovery therefore appears. 


[9] It is alleged that the acceptance of the money in June, 1931, was induced 
by the company’s false assertion in August, 1929, repeated in its letter of March, 
1931, that the policy had lapsed and required reinstatement. The incorrectness of 
the original statement became apparent a few days after it was made when the 
company disclosed the existence of the dividends. In March, 1931, whatever con- 
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fidence ordinarily exists between insurer and insured was broken. The company 
was then claiming a dissolution of the relationship, and was dealing at arm’s length 
with Kincaid. He labored under no legal disability or handicap. He fully under- 
stood the facts and must be held chargeable with knowledge of the provisions of 
his policy and his rights under them. If he did not understand them, he ought to 
have gotten advice. The company’s offer of the check for $489.75 as a return of 
premiums was debated for more than two months. Nothing appears to show that 
its final acceptance was caused by anything else than a deliberate election to take 
the money, with such consequences as followed therefrom. 

While we thus hold that the present petition shows no cause of action and 
affirm its dismissal, we have had doubt whether a correct -figuring of the exten- 
sion of $4,068 of the insurance might not carry it beyond the date of death. 
Because of this doubt we modify the dismissal so as to be without prejudice. 

Modified and affirmed. 


ATLANTIC LIFE INS. CO. v. HOEFER. No. 3452. 
Circuit Court of Appeals, Fourth Circuit. June 15, 1933. 
66 Federal Reporter (2d) 464. 
1. INSURANCE. oe AS 

That applicant informed life insurance agent of former abnormally high 
blood pressure was immaterial, where agent withheld such information from 
insurer and application provided that written answers were true and sole basis of 
contract and that agent was without power to waive contract provisions. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

2. INSURANCE. 
Limitations on authority of agent brought to insured’s attention are valid. 
(For other cases, see Insurance, Dec. Dig. § 90.) 

3. INSURANCE. 

Reservation by insurer of right to pass on risks involved as they appear in 
written application for insurance are valid. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

4. INSURANCE. 

Applicant’s former abnormal blood pressure was “material to risk,’ where, 1f 
insurer had been informed of it, insurance would have been refused, or tests 
would have been required or higher premium would have been exacted. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

5. INSURANCE. 

Representation is “material? where reasonably careful and intelligent men 
would regard facts involved as substantially increasing chances of loss insured 
against, especially where insurer, if aware of facts, would raise rate or reject 
risk altogether. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

6. INSURANCE. 

Material representation known hy insured to be untrue invalidates life policy 
without further proof of conscious design to defraud. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

7. INSURANCE. 

Insurer was entitled to cancellation of life policy where insured had been 
treated for abnormally high blood pressure contrary to representation in applica- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

Northcott, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern District 
of South Carolina, at Columbia, in equity. 

Suit by the Atlantic Life Insurance Company against Ida K. Hoefer. From 
decree dismissing plaintiff's bill of complaint, plaintiff appeals. 

Reversed and remanded. 
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Alex. W. Parker, of Richmond, Va. and Alva M. Lumpkin, of Columbia, 
S. C. (Thomas, Lumpkin & Cain, of Columbia, §. C., on the brief), for appellant 

C. T. Graydon, of Columbia, §. C. (T. H. Moffatt and W. M. Easterling, 
both of Columbia, S. C., on the brief), for appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

Soper, Circuit Judge. 

Atlantic Life Insurance Company, a Virginia corporation, brought a suit m 
equity in the District Court to rescind and cancel a life insurance policy in the 
sum of $5,000 on the life of Frank C. Hoefer, in which Ida K. Hoefer, tie 
defendant in the District Court, a citizen of South Carolina, was named as 
beneficiary. It was charged in the bill that the insured in his application for the 
policy had made certain material misrepresentations which entitled the insurance 
company to cancellation, and so it brought into the registry of the court the 
amount of the premiums paid by the insured, with interest at 7 per cent. per 
annum, which had been previously tendered to the beneficiary and had been 
refused. The charge of misrepresentation was denied, and, evidence having been 
taken, the bill was dismissed by the District Judge on the ground that the state- 
ments made by the insured in the application were materially correct, and that 
he had acted in good faith toward the company, since he believed his statements 
to be true. 

The controlling facts are not in dispute. The application for the policy was 
made on March 7 and 8, 1930. The executed policy was delivered to the insured 
on or about March 27, 1930. It provided that the entire contract between the 
parties consisted of the policy and the application; that all statements of the 
insured should, in the absence of fraud, be deemed representations and not 
warranties; that no statement should avoid the contract unless it was false and 
contained in the application; that the contract should not be modified except 
by indorsement thereon, signed by the president or a vice-president or by the 
secretary or the assistant secretary of the company, and that no officer or agent 
of the company, except those mentioned, was authorized to modify or waive the 
provisions of the contract. The first premium was paid when the policy was 
delivered, and the insured died on October 23, 1930. The immediate cause of 
death was cerebral hemorrhage, and the second or contributing cause was 
hypertension or high blood pressure. 


[1-3] The insured stated in his application that he was in good health so far 
as he knew and believed; that he had had his tonsils removed by a surgical 
operation in 1927; that he had not consulted or been treated by a physician 
during the preceding ten years; and that he had not had any other ailment, 
illness, or condition not stated above. The last-mentioned statements were not 
correct, for the insured suffered from daily headaches for a year prior to June, 
1927, and on numerous occasions in 1927 and subsequent years, prior to the 
application, had caused his blood pressure to be taken by physicians, and it had 
been found at times to be abnormally high. In fact, he informed the soliciting 
agent of the company at the time of the delivery of the application that his systolic 
blood pressure had gotten up to about 160 several years before. But this 
information was withheld from the company, and consequently, the making of the 
statement to the agent, while evidence of good faith on the part of the insured, 
can have no bearing upon the decision of this case. He declared in his application 
that his answers were complete and true, and that they were the only statements 
to be considered as the basis of the contract, and that he understood that the agent 
had no authority to alter the contract; and so the situation requires the 
application of the rule long recognized in the federal courts that limitations on 
the authority of an agent brought to the attention of the insured will be upheld, 
and the reservation by the company of the right to pass upon the risks involved 
as they appear in the written application for insurance will be respected. See 
Fountain & Herrington v. Mutual Life Ins. Co. (C. C. A.) 55 F.(2d) -120, 123, 
and cases cited. 

Hoefer was born October 12, 1883, and was therefore forty-seven years ot 
age at the time of his death. He operated several drug stores in Columbia, S. C., 
and was well acquainted with physicians who frequented his stores and practiced 
medicine in that city. He was a tall, heavy man, and, except for an attack of 
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malaria in 1920, he had never been sick prior to 1926. From June, 1926, to 
June, 1927, he suffered practically every day from headache and neuralgia. A 
physician examined his blood pressure four or five time during the early part of 
1927, and found that it fluctuated between 160 and 180. Later in the first six 
months of this year, his blood pressure was taken as many as twelve times b; 
another physician. The first time it was found to be 140, at a later time 199, 
and at other times about 160. During this period the insured knew that his blood 
pressure was too high and was worried about his condition. Because of the high 
blood pressure, the headaches, and neuralgia, he was given medical advice as toa 
his diet, and was told to have several infected teeth and his tonsils removed 
These operations were performed in June, 1927, and, after they had been per- 
formed, the blood pressure came down. One physician examined him three times 
after the tonsilectomy, and found his blood pressure on one occasion to de 
between 150 and 160, and at other times 140. Subsequently, between the fall of 
1927 and the fall of 1930, the blood pressure was taken periodically once a month 
by a doctor, and was found to range between 135 and 160. This indicated to the 
doctors and to the insured an improved condition, and, when the tests showed a 
reduction to 140 or 142, the examinations ceased. Two weeks later, the death 
of the insured occurred. On the day of the death the blood pressure was 160. 

If this medical history of the insured had a material hearing upon the risk 
involved, the failure to communicate it to the insurance company prevented recovery 
in this case: for it is not a sufficient excuse that the insured believed that he had 
been cured when his blood pressure came down after the removal of his tonsils 
und some of his teeth. It was jor the company and not for him to decide upon 
what terms, if at all, it was willing to insure his life. The medical testimony 
in the case shows quite conclusively that a blood pressure of 160 is abnormally 
high for a person of the age of the insured, and the maintenance of such a 
pressure for a substantial period of time is likely to be followed by a permanent 
hardening of the blood vessels, a condition of much significance in estimating the 
chances of longevity. Medical directors of several life insurance companies testified 
without contradiction that a well-regulated insurance company would have either 
refused the risk involved or have demanded further tests, or have required a 
higher premium, if the true facts had been communicated to it, and that this 
action would have been in accordance with underwriting rules and practices com- 
monly employed by life insurance companies. 

[4-7] It follows that the facts omitted by the insured from his answers to 
questions propounded to him in the application had a material bearing upon his 
general health, and upon the risk which the company was requested to undertake : 
and the great importance of these inquiries is all the more clearly seen from the 
death of the insured from cerebral hemorrhage shortly after the pelicy was issued. 
The pending case in principle is not unlike the cases of Fountain & Herrington 
\. Mutual Life Ins. Co., 55 F.(2d) 120, and Union Indemnity Co. v. Dodd, 2i 
F.(2d) 709, 55 A. L. R. 735, decided by this court, in both of which representations 
made by the insured in his application, and known to him to be false, were held 
to invalidate the insurance. The quotations in the latter decision from Penn 
Mutual Life Ins. Co. v. Savings Bank (C. C. A.) 72 F. 413, 38 L. R. A. 33, 
and Mutual Life Ins. Co. y. Hilton-Green, 241 U. S. 613, 36 S. Ct 676, 60 L. Ed. 
1202, show that a representation is material when reasonably careful and 
intelligent men would regard the fact involved as substantially increasing the 
chances of the loss insured against: and that this is especially true when the 
insurer, on becoming aware of the fact, would raise the rates or reject the risk 
altogether. Furthermore, these cases show that the claim of good faith upon 
which the beneficiary chiefly relies in the case at bar is not a valid defense, for 
they establish the rule that a material representation, known by the insured to be 
untrue, invalidates a life insurance policy without further proof of actual conscious 
design to defraud. The insurance company in the pending case was therefore 
entitled to the relief which it prayed in its bill of complaint: and the decree 
of the District Court is therefore reversed and the case remanded for further 
proceedings in accordance with this opinion. 

Reversed and remanded. 

Northcott, Circuit Judge (dissenting). 
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I am of the opinion that the decree of the court below should be affirmed. 
The statements made by the insured in his application for the policy sought to 
be canceled were, by the provisions of the policy itself, representations and not 
warranties. The blood pressure of the insured was not shown by the evidence 
to have been abnormally high at any time, and at the time of the application for 
the policy the blood pressure was proven to be normal., The testimony of the 
medical experts is to the effect that high blood pressure is a symptom and not a 
disease, and that it, unless continued for a long time, does not necessarily result 
in a diseased condition of the arteries. The insured had had headaches, which 
his physician advised him came from high blood pressure. He was advised to 
have his tonsils removed, and did so, and his blood pressure became normal. He 
stated these facts to the agent of the company, but the agent did not incorporate 
them in the application. While under the decision of this court (Fountain & 
Herrington, Inc., v. Mutual Life Ins. Co., 55 F.(2d) 120) the knowledge of the 
agent in this respect may not be imputed to the insurance company, the faci 
that the insured informed the agent of these conditions shows his good faith. 
That insured refused to take the additional insurance offered him also shows that 
he was acting in good faith. 

There is no evidence that he did not believe himself to be in good condition 
physically at the time of the application. The company physician examined hin 
physically and passed him as a good risk. The court below who heard the 
witnesses found as a fact that the testimony would not warrant a finding that the 
insured misrepresented the facts or fraudulently concealed them, and further founa 
as a fact that the insured acted “in utmost good faith toward the plaintiff insur- 
ance company and disclosed to it all of the material facts with which he was 
acquainted that were essential to the risk.” 

Giving to the findings of the trial judge that weight to which they are 
entitled (The Corapeake (C. C. A.) 55 F.(2d) 228), and being of the opinion 
that there was substantial evidence to support those findings, there is no doubt 
in my mind that the decree of the court below should be affirmed. 

To warrant the cancellation, especially after the death of the insured, and 
to avoid the obligation resting upon an insurance company, the evidence must be 
“clear, unequivocal, and convincing.” Missouri State Life Ins. Co. v. Guess 
(C. C. A.) 17 F.(2d) 450, 451; Fidelity & Casualty Company v. Phelps, 64 F.(2d) 
233, decided by this court April 4, 1933. The evidence here does not, in my 
Opinion, measure up to the required standard. There are no such circumstances 
present in this case as were proven in the case of Union Indemnity Co. v. Dodd 
et al. (C. C. A.) 21 F.(2d) 709,:55 A. L. R. 735, where the insured, himself an 
agent of the company, clearly made false and fraudulent representations as to 
material facts. 

As was said by the judge below in this case: “The rule which governs us in 
a case of this character is: Canceling an executed contract is an exertion of the 
most extraordinary power of a court of equity. The power ought not to be 
exercised except in a clear case, and never for an alleged fraud, unless the 
fraud be made clearly to appear; never for alleged false representations, unless 
their falsity is certainly proved, and unless the complainant has been deceived and 
injured by them. (Atlantic De Laine Co. v. James, 94 U. S. 207, 24 L. Ed. 112.)” 


I am therefore of the opinion that the decree of the court below should be 
affirmed. 


SILVERMAN et al. v. NEW YORK LIFE INS. CO. No. 5006. 
Circuit Court of Appeals, Third Circuit. July 18, 1933. 


66 Federal Reporter (2d) 554. 

1. INSURANCE. 

Without insured’s authorization, insurer had no right to use surrender value 
of life policy to pay overdue premium to prevent lapse of policy. 

(For other cases, see Insurance, Dec. Dig. § 366.) 
2. INSURANCE. 

Where life policy lapsed for nonpayment of premium and was not reinstated, 
insurer paying surrender value held released from further liability. 

(For other cases, see Insurance, Dec. Dig. § 369.) 
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Appeal from the District Court of the United States for the \Western 
District of Pennsylvania; Nelson McVicar, Judge. 

Action by Myer Silverman, administrator of the estate of Benjamin Silver- 
man, deceased, and others, against the New York Life Insurance Company. Judg- 
ment for defendant (2 F. Supp. 184), and plaintiffs appeal. 

Affirmed. 

Moorhead & Marshall, of Beaver, Pa., and M. M. Demond and Sachs & 
Caplan, all of Pittsburgh, Pa. (Charles H. Sachs, of Pittsburgh, Pa., and Forrest 
G Moorhead, of Beaver, Pa., of counsel), for appellants. 

Wm. H. Eckert, of Pittsburgh, Pa., Louis H. Cooke, of New York City, 
William J. Kyle, Jr., and Smith, Buchanan, Scott & Gordon, all of Pittsburgh, 
Pa., for appellee. 

Before Buffington, Woolley, and Thompson, Circuit Judges. 

3UFFINGTON, Circuit Judge. 

The pertinent, decisive facts in this case are as follows: Plaintiffs’ decedent 
had a life insurance policy of defendant dated June 7, 1918. The premium thereon 
fell due November 22, 1930. Within the thirty-day leeway decedent’s son sent 
defendant his own check. In his letter he said: “I am mailing a check of $107.36 
for policy #6305174—S5.as my father is now in Chicago and I am a little short 
of cash at this time. Please send in papers to make a loan to take care oi this 
premium.” When placed in the bank for collection, the son’s check was dishonored, 
whereupon the defendant, on January 8, 1931, wrote the decedent advising him 
that the check “has been returned by the bank not honored. Your policy has 
therefore been lapsed on the books of the Company. We regret that it is there- 
fore necessary to enclose said check herewith, which we now do, and ask you to 
be good enough to return the renewal receipt given at the time the Company 
received said check. The Company urges you on receipt of this letter to apply 
for the reinstatement of the policy on the enclosed form, and return it to me at 
once with $107.99. If the evidence of insurability is found to be satisfactory, the 
Company will reinstate the policy.” To this letter the decedent made no reply. 
He died on January 25, 1931. We here note that at the trial the judge submitted 
the question whether defendant accepted the check as payment or as a payment 
conditioned on the check being honored, and on that question the jury found for 
defendant. We therefore have a case of nonpayment of premium. 

[1, 2] It is contended that because the policy then had a loan value of $416 
and a surrender value of $488, the company should have applied these values to 
the payment of the premium. But, unfortunately for this contention, the insured 
took no step which warranted the company so to do, and, unless he took such 
step, the defendant had no right to use the surrender value of the policy to pay 
the overdue premium. He was told the policy had lapsed—a position he accepted— 
and, though invited to reinstate, he did not do so. The policy provided: “This 
contract is made in consideration of the payment in advance of the sum ol 
$113.32, the receipt of which is hereby acknowledged, constituting the first pre- 
mium and maintaining this Policy to the Twenty-second day of November Nineteen 
Hundred and eighteen, and of a like sum on said date and every Six calendar 
months thereafter during the life of the insured.” In view of this provision and 
the failure of the decedent to pay the premium or to reinstate his policy, the 
company, on paying the surrender value of the policy, which it did, was released 
from all further liability, and the entry of judgment in its favor involved no 
error. 


We accordingly affirm. 


NEW YORK LIFE INS. CO. v. McJUNKIN. 5 Div. 141. 
Supreme Court of Alabama. June 9, 1933. 
Rehearing Denied Sept. 28, 1933. 
149 Southern Reporter 663. 

1. INSURANCE. 

Any condition inserted in policy for insurer’s benefit may be waived by one 
having authority, and consideration is not essential to such waiver. 

(For other cases, see Insurance, Dec. Dig. §§ 371, 372.) 
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2. INSURANCE. 

Assurer cannot deny liability on policy for nondelivery of receipt for cash 
payment of first premium by acceptance of application and insured’s note for 
first premium and issuance of policy with acknowledgment of payment of pre- 
miums in such manner. 

(For other cases, see Insurance, Dec. Dig. § 141]3].) 

3. INSURANCE. 

Assurer’s general agent had authority, notwithstanding policy provision, to 
accept payment of first premium otherwise than in cash. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

4. INSURANCE. 

Insurer Jield not entitled to judgment on ground that policy was never de- 
livered within contract and contemplation of parties, though insured died before 
policy was actually delivered. 

Contract antedating policy was the time of the application and was 
made when insured was in good health. He arranged with agent for 
‘ayment of sufficient consideration to give him insurance, and it took 
effect and was of force under and subject to provisions of policy applied 
for from and after time application was made. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

5 INSURANCE. 

In absence of special contract, policy is considered delivered to insured when 

is delivered by insurer to agent 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

. INSURANCE. 

Stipulation for receipt to be given applicant was for benefit of applicant and 
could be waived. 

(For other cases, see Insurance, Dec. Dig. § 141]1].) 

7. INSURANCE. 

Acceptance and retention of premium note amounted to payment to agent in 
cash of full amount of premium or waiver thereof by general agent. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

8. INSURANCE. 
Premium payment is of essence of risk of insurance. 
(For other cases, see Insurance, Dec. Dig. § 180.) 

9, INSURANCE. 

Third party’s promise to pay premiums is not sufficient, but payment by third 
party is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 186|1].) 

10. INSURANCE. 

In action on life policy in which question was whether policy was delivered 
or became contract of insurance, evidence seld to present jury question. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Appeal from Circuit Court, Coosa County; E. P. Gay, Judge. 

Action on a policy of life insurance by Pauline W. McJunkin against the 
New York Life Insurance Company. From a judgment for plaintiff, defendant 
appeals. 

Affirmed. 

Pertinent parts of “Instructions to Agents” is as follows: 

“17, When a Policy Must Not Be Delivered. (a) A policy must not be de- 
livered if any change whatever has occurred in the health or occupation of the 
applicant, or if he has consulted or been treated by a physician since the date 
ct his medical examination. In such case the agent must at once return the 
policy to his Branch Office with full particulars and await further instructions. 
‘The only exception to this rule is where the full amount of the first premium 
has been paid in cash at the time the application was made, and the applicant 
has signed the declaration at the foot of the application to that effect, and re- 
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ceived the receipt provided, and the policy has been issued for the amount and 
on the plan applied for without advance in age or extra premium. ‘ 

“(b) A policy must not be delivered until the applicant signs and delivers 
all the papers and performs every act required of him by the Company. 

“(c) A policy must not be delivered until the first premium thereon is in the 
hands of the agent.” 

Rushton, Crenshaw & Rushton, of Montgomery, for appellant. 

Pruet & Glass and M. P. Kelly, all of Ashland, for appellee. 

THOMAS, Justice. 

The question for decision is whether the policy was delivered or became the 
contract of insurance. If not, the court was in error in rendering judgment for 
the plaintiff. 

The evidence is in material respects uncontradicted. The policy in evidence 
purported to insure the life of decedent, and the wife, plaintiff here, was the 
named beneficiary. That instrument was not in her possession, but was exhibited 
to the deposition of one of defendant's executive officers. It is in the usual form 
of such contracts, was of date of March 23d, and taking effect as of the 11th day 
of March, 1931, the stated anniversary date of that policy; the policy and applica- 
tion therefor attached constituted the contract sought to be made or that which 
was entered into by the parties. 

A copy of the application for insurance is attached and contained the follow- 
ing provisions : 

“For further plea the defendant saith that on towit, the 11th day of March, 
1931, the said Joseph C. McJunkin made writen application to the defendant for 
insurance on his life. : 

“That application contained certain questions and answers, among which 
were the following : 

““Question 2. Sum to be insured $2,000.00. Premiums, how payable? An- 
nual. Age nearest Birthday? 33. 

“Question 3. Plan of insurance? 14 year term. Date policy as of: Date 
of this application.’ 

“That said application, among other things, also contained the following: 

““It is mutually agreed as follows: 1. That the insurance hereby applied for 
shall not take effect unless and until the policy is delivered to and received by 
the applicant and the first premium thereon paid in full during his lifetime, and 
then only if the applicant has not consulted or been treated by any physician 
since his medical examination; provided, however, that if the applicant, at the 
time of making his application, pays the agent in cash the full amount of the 
first premium for the insurance applied for in Questions 2 and 3 and so declares 
in this application and receives from the agent a receipt therefor on the receipt 
tiorm which is attached hereto, and if the Company, after medical examination 
and investigation, shall be satisfied that the applicant was, at the time of making 
this application, insurable and entitled under the Company’s rules and standards 
to the insurance, on the plan and for the amount applied for in Questions 2 and 
3, at the Company's published premium rate, corresponding to the applicant’s 
age, then said insurance shall take effect and be in force under and subject to the 
provisions of the policy applied for from and after the time this application is 
made, whether the policy be delivered to and received by the applicant or not. 
2. That a receipt on the form attached as a coupon to this application form is 
the only receipt the agent is authorized to give for any payment made before the 
delivery of the policy. 3. That only the President, a Vice-President, a Second 
Vice-President, a Third Vice-President, a Secretary or the Treasurer of th- 
Company can make, modify or discharge contracts, or waive any of the Com- 
pany’s rights or requirements; that notice to or knowledge of the soliciting 
zegent or the Medical Examiner is not notice to or knowledge of the Company, 
and that neither one of them is authorized to accept risks or to pass upon in- 
surability.’ 

“And defendant avers that at the time of making said application the said 
Joseph C. McJunkin did not pay the soliciting agent of the defendant company 
who solicited said insurance from him, viz., C. §. Chapman, in cash the full 
amount of the first premium for the insurance applied for in Questions 2 and 3 
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of said application, and did not so declare in said application and receive from 
said agent a receipt therefor on the receipt form attached to said application. 

“Defendant further avers that said C. S. Chapman was neither the President, 
a Second Vice-President, a Third Vice-President, a Secretary nor the Treasure1 
of the defendant company, but was a soliciting agent. Defendant further says 
ihat said application was duly received at the defendant’s Home Office in the 
City of New York and on, to-wit, the 23rd day of March, 1931, a policy of insur- 
ance of the kind and nature applied for, which contained a part thereof the said 
application signed by said Joseph C. McJunkin, was written by the defendant 
and forwarded by it through its Branch Office at Birmingham, Alabama, to the 
said C. S. Chapman, the said soliciting agent, on or about March 26th, 1931; that 
prior to said March 26, 1931, the said Joseph C. McJunkin had consulted and 
been treated by a physician or physicians since his medical examination which 
accompanied his said application for said policy of insurance, and on said March 
26th, 1931, the said Joseph C. McJunkin was ill from pneumonia; that upon re- 
ceiving information of such illness of said McJunkin, said Chapman returned 
said policy to the said Branch Office of defendant at Birmingham. And defend- 
ant avers that said policy was not delivered to or received by said Joseph C. Mc- 
junkin and the first premium thereon paid in full during his lifetime. 

“And defendant avers that, other than hereinabove alleged, it had no nego- 
tiations with said Joseph C. McJunkin for a contract or policy of insurance 
his life by any of its agents thereunto authorized. 

“Wherefore, the detendant says it is not lable in this action.” 

It was upon these issues of fact and that as to the giving of the premium 
note for $25.16 of date of March 11th, 1931, not on the company’s form, but on a 
form locally printed, that the case was tried and judgment rendered for plaintiff 
by the court without a jury. 

The assured was a minister at Goodwater, and defendant's special agent was 

resident of Sylacauga, whose duties consisted of canvassing for applications 
for insurance, and the performance of such other duties in connection therewith 
as the officers of said company may in writing expressly require of him, accord- 
ing to the purpose of his agency contract before the court. This contract denied 
the agent taking the application the authority (1) to “accept risks of any kind”; 
(2) to “make, modify or discharge contracts”; (3) to “extend the time for paying 
the premium”; (4) to “bind the company by any statement, promise, or repre- 
sentation”; (5) to “waive forfeitures or any of the company’s rights or custom- 
ry requirements”; or (6) “to receive any moneys due or to become due, * * * 
except upon application(s) obtained by or through him, and then only in ex- 
change for the coupon receipt attached to the application corresponding in date 
and number with the application, and in amount not exceeding the first premium” 
so taken and sold. 

The agent, as a witness for defendant, testified: That he solicited the insur- 
ance, identified his agency contract and the application for insurance signed by 
assured, which contained the provisions as set out in plea 2 above; that he sent 
the application (and the note in question) to the company for approval; that 
there was a request for additional information regarding applicant’s health: that 
the doctor made a re-examination of the applicant, which was duly reported to 
the Birmingham branch office; that thereafter he received the billing of the pol- 
icy informing Chapman that the policy was ready for delivery and collection of 
premium, subject to the company’s rules. 

The indorsement or letter of instruction is, in effect, article 17 of “Instruc- 
tion to Agents,” which was in evidence. 

That witness (the agent) further testified that he received the policy on 
March 26, 1931, after he had heard of the illness of the assured, and returned 
it to defendant’s branch office accompanied by a letter conveying information of 
such illness. The witness testified further: That at the time the application was 
made assured did not pay any money, but gave witness his note for the cash 
premium, of date of March 11, and due June 11, 1931; that he forwarded the 
note to the Birmingham agency; that the note was not upon the company’s form; 
that it was not paid by assured who died before its due date; that third parties 
sought to pay the same after the illness of assured and before his death, and 
this was declined; that when assured made the application witness did not give 
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hin a receipt indicating cash payment of the first premium, nor did he sign a 
statement that he had paid in cash ; 

The testimony of Singleton and Gilliland was of their effort to pay the pre- 
mium to Chapman after that agent and the other parties knew of the serious 
illness of assured which culminated in his death before the due date of the note. 

The plaintiff testified, in answer to defendant's interrogatories, that her hus- 
band was taken ill at noon on March 21, 1931, and lingered until April 3, 1931; 
and that he had two physicians attending him to the date of his death. 

On this disputable evidence the judgment was for plaintiff by the court 
without a jury, for the amount of the policy, interest, and costs. 7 

In Powell y. Prudential Ins. Co. of America, 153 Ala. 611, 619, 45 So. 208, the 
policy, as here, contained provisions denying the soliciting agent the power to 
modify or alter the policy or application, or to extend the time, etc., and the only 
delivery was made by appellant’s physician after the death of the applicant who 
had been sick for over a month. This is not so of the power of general agents 
within the scope or extent of the agency, in National Life Ins. Co. of United 
States of America v. Reedy, 217 Ala. 114, 115 So. 8; Georgia Home Ins. Co. vy. 
Allen, 119 Ala. 436, 24 So. 399. 

In the cases of Mutual Life Ins. Co. of New York v. Mandelbaum, 207 Ala. 
234, 92 So. 440, 29 A. L. R. 649; Life Ins. Co. of Virginia v. Newell, 223 Ala. 401, 
137 So. 16, the applicant became ill after application for and before delivery of 
the policy; held the intervening illness was fatal to recovery under: the contract 
stipulating that the insured must be in south health, and not suffering from a fatai 
sickness which renders him or her uninsurable; that such stipulation may be 
regarded as of the essence of life insurance. Independent Life Ins. Co. of 
America v. Butler, 221 Ala. 501, 129 So. 466. 

In Bankers’ Credit Life Ins. Co. v. Ayres, 223 Ala. 407, 137 So. 
policy was delivered during illness and without a knowledge of the illness; held 
knowledge of the insured being seriously sick is the equivalent of knowledge by 
the assured that he was not in sound health; that the agent was not empowered 
to waive condition as to sound health “in the face of contractual stipulations to 
the contrary,” and that on the undisputed evidence as to this, the defendant was 
entitled to the general affirmative charge as requested. See, also, North Carolina 
Mut. Life Ins. Co. v. Kerley, 215 Ala. 100, 109 So. 755. There are other and later 
cases on the effect of condition as to delivery while the insured is in good health. 
Independent Life Ins. Co. v. Seale, 219 Ala. 197, 121 So. 714; National Life & Ac- 
cident Ins. Co. v. Bridgeforth, 220 Ala. 314, 124 So. 886; Metropolitan Life Ins. 
Co. v. Chambers (Ala. Sup.) 146 So. 524. 

It is likewise established that the ordinary life insurance policy (not the sub- 
ject of special contract to the contrary) will not take effect until it is delivered 
and the first premium paid during life and when the applicant was in good health, 
when so stipulated between the parties. Cherokee Life Ins. Co. v. Brannum, 203 
Ala. 145, 147, 82 So. 175; Commonwealth Life Ins. Co. v. Barr, 218 Ala. 505, 119 
So. 11; American Nat. Ins. Co. v. Few, 224 Ala. 576, 141 So. 234. 

[1] The foregoing decisions were on contracts different from the one before 
us, in that it was not expressly contracted that the policies should issue and be 
effective as of the dates of the applications. Any condition inserted in a policy 
for the benefit of the insurer may be waived by one having authority and con- 
sideration is not essential to such’ waiver when once made. State Life Ins. Co. 
v. Finney, 216 Ala. 562, 114 So. 132; Georgia Home Ins. Co. v. Allen, 119 Ala. 
436, 24 So. 399; North River Ins. Co. of City of New York v. Waddell, 216 Ala. 
55, 57, 112 So. 336, 52 A. L. R. 838; Tedder v. Home Ins. Co., 212 Ala. 624, 103 
So. 674. 

[2] Assurer is. not permitted to deny liability on a policy for nondelivery of 
a receipt for cash payment of the first premium, by its acceptance of the applica- 
tion and insured’s note in full for such premium and the issuance of the policy 
with the acknowledgment of the payment of the first premium in such manner. 
There is analogy in State Life Ins. Co. y. Finney, supra; Liverpool & London & 
Globe Ins. Co. v. McCree, 213 Ala. 534, 537, 105 So. 901; Washburn, Adm’r v. 
Union Central Life Insurance Co., 143 Ala. 485, 489, 38 So. 1011. 

|3] The question recurs, when was there a completion of the contract— 
whether on the approval of the application and payment of premium, or on de- 
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livery of the policy to assured? National Life & Accident Ins. Co. y. Bridge- 
forth, 220 Ala. 314, 124 So. 886. Assurer’s general agent had authority, notwith- 
standing the provisions of the policy, to accept payment otherwise than in cash, 
and bind the company by the taking and approving of the application for the 
policy, and the acceptance of the note for the first payment of premiums. Pro- 
tective Life Ins. Co. v. Green (Ala. Sup.) 147 So. 442, and authorities; United 
States Life Insurance Co. v. Lesser, 126 Ala. 568, 28 So. 646; Insurance Co. of 
North America v. Williams, 200 Ala. 681, 687, 77 So. 159; Wuertz v. Life & Cas- 
ualty Ins. Co. of Tennessee, 10 La. App. 70, 120 So. 72. That is the effect of 
taking the note, its transmission with the application, the issuance of the policy 
«nd delivery to the agency having the note and having transmitted the applica- 
tion. Cherokee Life Ins. Co. vy. Brannum, supra; American Nat. Ins. Co. v. Few, 
224 Ala. 576, 141 So. 234, and authorities; Satterfield v. Fidelity Mutual Life Ins. 
Co., 171 Ala. 429, 55 So. 200; Commonwealth Life Ins. Co. v. Barr, 218 Ala. 505, 
119 So. 11; Johnson v. Commonwealth Life Ins. Co., 223 Ala. 668, 138 So. 257, 83 
A. L. R. 822; Manhattan Life Ins. Co. v. Parker, 204 Ala. 313, 85 So. 298. 

In Reliance Life Ins. Co. v. Russell, 208 Ala. 559, 562, 94 So. 748, 751, it was. 
declared: “It is not averred in the plea that there was any stipulation in the 
note, in the application, or in the policy, that the failure to pay at maturity a 
note received as payment of ‘the initial premium should terminate, should forfeit 
the insurance on or after the maturity of the note. In the absence of effective 
contractual stipulations so concluding (Satterfield’s Case, 171 Ala. 429, 55 So. 
200; Brannum’s Case, 203 Ala. 145, 82 So. 175, and Norris’ Case, 198 Ala. 41, 73 
So. 377, in each of which the contractual status considered was materially differ- 
cnt in respect to forfeiture from that disclosed by the present plea 3), the fail- 
ure of the insured to pay a note, authoritatively received as payment of the pre- 
mium, wrought no forfeiture of the insurance for the period such premium 
would maintain the insurance. 25 Cyc. pp. 826-828." Johnson v. Commonwealth 
Life Ins. Co., 223 Ala. 668, 672, 138 So. 257, 83 A. L. R. 822. 

{4, 5] Under the undisputed evidence the defendant was not entitled to have 
a judgment in its behalf, on the ground that the policy was never delivered within 
the contract and contemplation of the parties. Bankers’ Credit Life Ins. Co. \ 
Ayres, 223 Ala. 407, 137 So. 23; Life Ins. Co. of Virginia v. Newell, 223 Ala. 401, 
137 So. 16, and authorities; Lincoln Reserve Life Ins. Co. v. Fowler, 222 Ala. 348, 
132 So. 37; Commonwealth Life Ins. Co. v. Barr, 218 Ala. 505, 119 So. 11; Nation- 
al Life Ins. Co. of U. S. of America v. Reedy, 217 Ala. 114, 115 So. 8. The con- 
tract, antedating the policy, was the time of the application; made at a time when 
assured was in good health and not suffering from his last illness; a condemned 
illness, or one contracted against. He paid or arranged with the agent for the 
payment of the sufficient consideration to give him indemnity against disease 
and death, on and from the date of March 11, 1931. It took effect and was ot 
force under and subject to the provisions of the policy applied for, “from and 
after the time this (the) applciation was made, whether the policy be delivered tv 
and received by the applicant or not.” Generally, and in the absence of a special 
contract to the contrary, a policy is considered delivered to an insured when it 
is delivered by the insurer to the agent. American Nat. Ins. Co. v. Few, 224 Ala. 
576, 141 So. 234. (Italics supplied.) 

[6, 7] The stipulation for the receipt to be given the applicant was for thie 
benefit of the applicant and may be waived. American Nat. Ins. Co. v. Few, 
supra. The acceptance and retention of the premium note and sending it to the 
general agent, as and for the time indicated in the evidence, amounted to pay- 
ment to the agent in cash of the full amount of the first premium for the insur 
ance applied for, or the waiver thereof by the general agent. National Life Ins. 
Co. of U. S. of America v. Reedy, 217 Ala. 114, 115 So. 8. It was merely a debt 
against the policy that the general agent had the right to collect and take, or 
accept in lieu of cash. 

[8, 9] The payment of the premium is of the essence of the risk of insurance. 
Pacific Mut. Life Ins. Co, v. Watson, 223 Ala. 571, 137 So. 414. A promise by a 
third party to pay is not sufficient; the payment, however, is sufficient though 
made by a third party. Lincoln Reserve Life Ins. Co. v. Fowler, 222 Ala. 348, 
132 So. 37; Janusa v. Scovotto, 16 La. App. 663, 135 So. 70. 

In United States Life Insurance Co. v. Lesser, 126 Ala. 568, 580, 28 So. 646, 
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it was declared: “A condition in a policy of life insurance ‘that no person other 
than the president together with the secretary or actuary shall have power to 
alter or waive any contract or condition on behalf of the company, while valid 
and intended to restrain and to give notice of the restriction of the authority of 
agents as distinguished from the officers of the company, is a mere condition re- 
served for the benefit of the company; and of this condition the company can, 
at its volition, take advantage, or waive it and delegate to agents the implied 
power vested in the president, together with the secretary or actuary.’ 

The agent taking the application and premium note was “operating” under 
the Birmingham branch, reported thereto, and had instructions therefrom. The 
agent said: 

“That he had a percentage on the first premium as his compensation for 
writing the insurance; that the note was his until it was collected; that he had 
to account to the company for a portion of the first premium upon the policy. 

“* * * That he did not keep a deposit with the company to take care of mat- 
ters when handled as this was handied, and did not give security of any kind; 
that he did not keep a deposit for the compary to take care of their part of the 
premium; that he took notes, but that it is not customary for the company to 
trust him for their part of the notes that he took for premiums; that the com- 
pany got their part of the notes when he collected it, and he had an understand- 
ing, but that they did not trust him but honored him; that when the company 
issued a policy they charged to him their part of the premium when they sent 
the policy; when I issue a receipt for cash the company charges it to me when 
it is cash. When I issue a receipt in cash the company charges it to me when 
I sign. When the company issues their receipt for cash they require me to pay 
in their part of it when there is a cash payment. This policy was issued. This 
is a cash policy and I acknowledged receipt of cash. The company did issue a 
receipt for cash in this case. * * * 

“IT took his ninety day note and that is what I did. That is all I said. I did 
not mean that part of it, that I tock the note to help Dr. McJunkin out; that 
part that I meant was, I took the note for a ninety day note. The policy would have 
heen delivered if the man had been in good health when it came back to me. If 
I had delivered the policy 1 would not have asked for a payment at that time. 
I took the man’s note for premiums due at ninety days like I do some others.” 

The witness Campbell testified: That he was cashier for the Birmingham 
branch office of the New York Life Insurance Company; that there is no general 
agent for the defendant in the state; that all policies come through his hands: 
that neither he nor any one else to his knowledge ever accepted a note as cash 
in connection with the policy sued upon; that he received the note in question, 
and the record thereof was: “‘Note received in the Branch Office March 13th, 
1931, dated March 11th, 1931, for $25.16, due June 15th, 1931. * * * That the note 
was returned to Mr. Chapman on March 25th, 1931, with the policy and thet 
later returned by Chapman to the Branch Office. * * * That the note accompanied 
the policy back to Mr. Chapman, that the policy was sent for delivery; that the 
note was sent back because it was Mr. Chapman's note and he was doing the 
collecting for himself; that he took a record of all notes sent to him in order to 
know what settlement the agent was making on the policy; that the custom of 
the defendant was to keep the note in the Branch Office to see what disposition 
ihe company would make of the application; that no information as to how set- 
tlement is ‘made is given the Home Office unless cash accompanies the policy; 
that the Home Office at the tithe this policy was issued knew the cash had not 
been paid; that the receipt for the first premium on the policy acknowledging 
that it is paid in cash is in all of them.” The witness was asked: “‘In other 
words, you waive that, don’t you?’” To which he answered: “ ‘Well’ “—and 
further testified: “We have a form that we issue all policies on. We waive the 
premium if it is not paid in cash. The policy is issued regardless of whether or 
not it is paid in cash, * * * That the policy in question is written upon the form 
used for policies of that particular type of insurance; it is up to the agent to 
send the company a check for whatever he has collected and if he has not col- 
lected anything, it is up to him to return the policy; if the agent delivers the 
policy it is up to the agent to send the money; that the agent can either pay 
the money or return the policy; that the agent has to either get the. policy or the 
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money ;.that the note came to the office once and then came back to him. Mr. 
Chapman sent it back with the policy and wanted to know what ‘to. do with it. 
He does not know what the company told him to do with the note.” 

The witness McCall testified that C. S$. Chapman, during the year 1931, did 
not have authority, for and on behalf of the New York Life Insurance Company, 
to accept risks of any kind; to extend the time for paying any premium ; to bind 
said company by any statement, promise, or representation; to receive from an 
applicant the promissory note of such applicant for the first premium in lieu 
vf money for same in order to bind the New York Life Insurance Company from 
the time of the receipt of such premium; did not have power or authority to bind 
the New York Life Insurance Company by delivering a policy without the pay- 
ment of the first premium while the applicant was in good health; nor did he have 
authority to deliver any policy of insurance to any applicant t therefor if any 
change whatever had occurred in the health or occupation of the applicant or if 
he had been consulted or treated by a physician since the date of his medical 
examination when applying for the policy. Witness further testified that the 
New York Life Insurance Company, during the month of March, 1931, had in 
force and effect a rule or regulation governing the authority and the acts of its 
agents to the effect that “insurance does not take effect until the policy is de- 
iivered to the applicant and the first premium paid in full during his lifetime and 
then only if the applicant has not consulted or been treated by any physician 
since his medical examination”; that the defendant company having such regula- 
tion in force and effect during March, 1931, Chapman had no authority to waive 
same; that the limitations of Chapman were set out in article 17 of “Instructions 
to Agents.” The witness was not specifically examined as to the authority of 
the agents in charge of the branch office of defendant who handled the note, ap- 
plication, and policy from and to Chapman. 

[10] There were adverse tendencies in the evidence that presented a jury 
question. McMillan y. Aiken, 205 Ala. 35, 40, 88 So. 135. The testimony of 
Gilliland and Singleton is a eapengg~ to present such conflict under our authorities. 
Lincoln er tve Life Ins. Co. v. Fowler, 222 Ala. 348, 132 So. 37; Protective Life 
Ins. Co. Green (Ala. Sup.) 147 So. 442. And under our rule that obtains in 
such sisi. we will not disturb the judgment rendered, having as it does the ef- 
tect of a jury. Hackett v. Cash, 196 Ala. 403, 72 So. 52. 

The judgment of the circuit court is therefore affirmed 

Affirmed. 


Anderson, C. J., and Brown and Knight, JJ., concur. 


HOME LIFE INS. CO. et al. v. KEYS. No. 4~—3056. 
Supreme Court of Arkansas. June 26, 1933 
Rehearing Denied Sept. 25, 1933. 
62 Southwestern Reporter (2d) 950. 
INSURANCE. 

Proof of total and permanent disability from disease held not condition pre- 
cedent to taking effect of group life policy provision waiving premiums on receipt 
of proof of such disability. 

The master policy issued to insured’s employer recited that on receipt 
by insurer of due proof that insured employee had become wholly and 
permanently disabled by accidental injury or disease before attaining age 
of 60, so as to be permanently, continuously, and wholly prevented thereby 
from performing any work for compensation or profit, insurer would 
waive payment of premiums becoming payable thereafter during such 
disability. The facts disclosed that, after insured employee became totally 
and permanently disabled, employer continued to pay premiums on 
employee’s certificate for over year, though no premiums would have been 
required thereon if proof had been made, and that thereafter employee’s 
policy was canceled by employer’s direction. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from Circuit Court, Ashley County; Patrick Henry, Judge. 
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Action by Mary Keys against the Home Life Insurance Company and anotlier. 
Judgment for plaintiff, and defendants appeal. 

Affirmed. 

T. D. Wynne, of Fordyce, for appellants. 

Ovid T. Switzer, of Crossett, and Y. W. Etheridge, of Hamburg, for appellee. 

McHAney, Justice. 

Appellant Home Life Insurance Company, on January 1, 1924, issued its 
group policy of life insurance No. 26595 to the Crossett Lumber Company and 
its certificate No. 847 to Claud Keys, an employee, in which it insured his life in 
the sum of $1,200, and in which said certificate appellee is named beneticiary. Said 
certificate contained, among others, this clause: “Any employee insured under this 
plan who shall become wholly and permanently disabled while in our employ beior: 
reaching the age of 60, either by accidental injury or disease, and is thereby 
permanently, contniuously and wholly prevented from pursuing any and all gainful 
occupation, will be regarded as a claimant by the Home Life Insurance Company. 
* * *” The master policy provided: “The company will issue to the employer 
for delivery to each employee insured hereunder an individual certificate showing 
the insurance protection to which such employee is entitled, the benficiary to whom 
payable, together with a statement that in case of the termination of the employ- 
ment with the employer, for any cause whatsoever, such employee shall be entitled 
to have issued to him by the company, without further evidence of insurability, 
and upon application to the company within thirty-one days after such termination 
of employment and upon payment of the premium then applicable to the class of 
risk to which he belongs and to the form and amount of the policy at his attained 
age (nearest birthday), a policy of life insurance in any of the forms custom- 
arily issued by the company, except term insurance, in an amount equal to the 
amount of his protection under this policy at the time of termination. Upon 
termination of active employment, the insurance of any discontinued employee 
under this policy automatically and immediately terminates and the company shail 
be released from any further liability of any kind on account of such person 
unless an individual policy is issued in accordance with the above provision.” It 
was further provided therein: “On receipt by the company at its home office o1 
due proof that any employee insured hereunder has become wholly and _ per- 
manently disabled by accidental injury or disease, before attaining the age of sixty 
years, so that he is and will be permanently, continuously and wholly prevented 
thereby from performing any work for compensation or profit, the company will 
waive the payment of each premium applicable to the insurance on the life of 
“such disabled employee that may become payable thereafter under this poliey 
during such disability.” The obtaining of this insurance by the Crossett Lumber 
Company for its employees was a gratuity on its part; in paying all premiums and 
not making any deduction from any employee’s wages therefor. This policy was 
kept in force and effect until and including December 31, 1930, when it was 
canceled by direction of the Crossett Lumber Company. 

Claud Keys was stricken with tuberculosis and suffered from pellagra, so 
that he was compelled to quit work at noon October 12, 1929, from and aite: 
which date he was wholly and permanently disabled from disease, and was “per- 
manently, continuously, and wholly prevented thereby from performing any work 
for compensation or profit,’ and from which he died March 9, 1931. He made no 
application for another policy under the provisions of the clause first above 
quoted, and he made no proof of disability, although he was clearly entitled to a 
policy without payment of any premiums from the date of his disability, Octuber 
12, 1929. The appellant Central States Life Insurance Company is the successor 
to the Home Life Insurance Company, having reinsured its business effective 
April 13, 1931. Proofs in support of the claim were sent appellant Central States 
Life Insurance Company, under date of May 5, 1932, payment demanded and 
refused, and this suit followed. Each party asked an instructed verdict, and no 
other. The court granted the prayer of appellee. 

Appellant’s defense as stated by counsel is as follows: “The defense relied 
on below and renewed in this court was and is that the group policy and the 
individual certificate were not in force and effect on and after the expiration oi 
the grace period of thirty-one days beginning December 1, 1930, because the 
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monthly premiums to be paid on the first day of each succeeding month were 
never paid after the December 1930 payment was remitted. In other words, the 
group policy, being canceled at the instance of the Crossett Lumber Company, 
effective at midnight December 31, 1930, no premium subsequent to those payable 
on the first day of December, 1930 were ever paid, in consequence of which the 
group policy in question, together with the individual certificate issued to Claud 
as did not continue in force after the grace period expired on January 1, 

We cannot sustain this defense. Appellee’s rights do not depend on the pay- 
ment of the premiums by the Crossett Lumber Company after her husband, Claud 
Keys, became totally and permanently disabled on October 12, 1929, because of the 
total and permanent disability clause above quoted, although the employer con- 
tinued to pay the premiums on Claud Keys’ certificate for more than a year after 
no premiums were required thereon if proof had been then made. If proof oi 
disability had been made at any time prior to January 1, 1931, there could and 
would be no question of appellee’s right of recovery. The question presented for 
decision is, Was the making of proof of disability a condition precedent? We hold 
that it was not, and that we have already so held in Sovereign Camp, W. O. W. 
v. Meek, 185 Ark. 419, 47 S.W.(2d) 567. There the clause was “‘If such member, 
while younger than sixty years of age, and while the certificate is in full force 
and effect, has suffered bodily injury, through external, violent or accidental 
means, or by disease, and shall furnish satisfactory proof to the society that he 1s 
and will be permanently, totally, continuously, and wholly prevented thereby for 
life from pursuing any and all grainful occupations or performing any work for 
compensation of value,’ he shall be entitled to the payment of one-half the face 
amount of his policy.” We there said: “Under our construction of paragraph 12 
of the certificate quoted above, the existence of total disability during the life of 
the certificate was enough to create liability. Under a correct interpretation oi 
the meaning of paragraph 12, the obligation of appellant rested upon the total 
disability of appellee during the life of the certificate and not upon the receipt of 
the proof of disability by appellant. A similar clause or paragraph in an insurance 
policy was thus construed by the Circuit Court of Appeals, Minnesota Mut. Life 
Ins. Co. v. Marshall, 29 F.(2d) 977, and approved by the Supreme Court of the 
United States in the case of Bergholm y. Peoria Life Ins. Co. of Peoria, Ill. 
[284 U. S. 489], 52 S. Ct. 230, 76 L. Ed. 416. It will be observed that no time was 
fixed in the paragraph construed for making the proof of total disability.” 

In Minnesota Mut. Life Ins. Co. v. Marshall (C. C. A.) 29 F.(2d) 977, 978, 
the court speaking through Judge Martineau, said: “However much the legal mind 
may differ as to the meaning of these provisions, the ordinary layman would 
construe them to mean that, in the event he became disabled before his premium 
fell due, his insurance would be continued until his disability was removed or until 
his death. That is the natural and reasonable construction to be placed upon the 
language used in this policy. Any other construction, to my mind, would be con- 
trary to the full purpose of the contract and deprive the insured of one of the 
principal benefits of his policy. The right of the insured to have his premiums 
discontinued during disability is one that he had paid for. To make its operation 
depend upon the time of proof of disability, and not upon the time of disability 
itself, which was the real thing that he was protecting himself against, renders 
the provision of the policy under construction inoperative and the right of no 
value.” 


We think this reasoning logical and unanswerable. and is in accord with 
sound justice. The case of Bergholm v. Peoria Life Ins. Co., supra, is not in point, 
as the language of the disability clause is different, so found by the Supreme 
Court, which distinguished it from the Minnesota Mutual Case, which it cited 
and inferentially approved. 

The court correctly instructed a verdict for appellee. 

Affirmed. 
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PACIFIC MUT. LIFE INS. CO. et al. v. HARRIS. No. 4—3039. 
Supreme Court of Arkansas. June 12, 1933. 
Rehearing Denied Oct. 2, 1933. 
63 Southwestern Reporter (2d) 219. 
1. INSURANCE. 

Insurance companies which failed to collect premiums on orders directed t 
insured’s employer could not assert defense that policies had lapsed, where orders 
would have been paid on presentation. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

2. INSURANCE. 

Insured’s homicide was presumed accidental within accident policies and 
insurers had burden to show killing was justified. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE. 

Evidence in action on policy for accidental death held as matter of law 
insuflicient to show justification for shooting insured. 

The evidence showed that the railroad’s special agent shot and killed 
insured section hand because agent thought insured was robbing a box 
car. Insured was working in the yard, and may have had authority to enter 
the car, and was killed while in the act of entering it. It was not shown 
that the insured used, or attempted to use, a pistol or knife on the special 
agent, and only use made of knife was to open a cake box in the box car. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Smith, McHaney, and Butler, JJ., dissenting. 

Appeal from Circuit Court, Clark County; Dexter Bush, Judge. 

Suit by Claria Harris against the Pacific Mutual Life Insurance Company and 
others. Judgment for plaintiff, and defendants appeal. 

Affirmed. 

Dillon & Robinson, Owens & Ehrman, J. M. McFarlane, and John M. Lofton, 
Jr., all of Little Rock, for appellants. 

J. H. Lookadoo, of Arkadelphia, for appellee. 

HuMPHREYs, Justice. 


Appellee brought separate suits against appellants in the circuit court of Clark 
county to recover the amount of the indemnity provided in each policy for the 
death of her husband, through external, violent, and accidental means. 

Each appellant defended upon two grounds: First, that the policies had lapsed 
for the nonpayment of premiums; and second, that the insured’s death was not 
accidental. The causes were consolidated for the purposes of trial, and, at the 
conclusion of the testimony, the trial court instructed the jury to return a verdict 
in each case for the amount sued for, penalty, attorney’s fee, and costs, over the 
objection and exception of appellant, and, from the verdicts and consequent judg- 
ments, an appeal has been prosecuted to this court. 


At the time the policies were issued, the insured, a negro, was working for 
the Missouri Pacific Railroad Company in section gang No. 52, and, when he 
received the policy, he gave each of the appellants an order on the Missouri 
Pacific Railroad Company to deduct the premiums from his wages and pay same 
to the appellants. The Missouri Pacific ‘Railroad Company deducted premiums 
down to and through the month of June, 1927, but failed to make the deduction 
in July, August, and September, because, according to appellants’ admission in the 
course of the trial, the Missouri Pacific Railroad Company had not been asked 
to pay the premiums for those months. The insured was shot in the back while 
getting in a box car containing merchandise in the yard at Gurdon on October 23, 
1927, in which yard he was then employed. He was working in section gang 52 
then under the name of H. A. Harry through an error of the paymaster in 
making up the pay roll, but there is no question about him being the same person 
who was insured. In the meantime, he had been transferred for a while to section 
gang 11, then to section gang 4, then back to section gang 52. After he was shot 
by the special agent of the Missouri Pacific Railroad Company, the special agent 
had the car moved down to the station, where it was entered by the town marshal 
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of Gurdon. The special agent stated that he had shot him. The insured had been 
shot five times, one shot at least entering his back and passing entirely through 
his body. His body was lying in the extreme end of the car. A knife supposed 
to belong to him was a short distance from his body, and it appeared that he had 
used it to open a box of cakes, out of which he had been eating. A pistol sup- 
posed to belong to him was found in the doorway with an empty cartridge in it. 
A disinterested witness stated he had heard and seen every shot that was fired by 
the sound and flash it made and that every one of them was fired from the same 
place and in the same direction. An inquest was held, and the special agent was 
exonerated. None of the evidence introduced at the inquest appears in this record. 
The special agent did not testify in the case. 

Based upon this undisputed testimony, the trial court instructed verdicts 
against appellants on the theory that it was their duty to collect the premiums on 
the orders. which they had procured from the insured, and that their failure to 
do so did not lapse the policies, and that no justification was shown for the homi- 
cide. 

[1] The first finding was correct because the insured had worked continuously 
for the railroad company after he gave the order and earned sufficient money to 
pay the orders had they been presented. It was admitted in the course of the 
trial that, if the railroad company had had the orders, it would have paid the 
premiums. The case of Pacific Mut. Life Insurance Company v. Walker, 67 Ark 
147, 53 S. W. 675, cited by appellants, is not in point. It was stated by the couri 
in that case that it was not clear that the railroad company had money in its hands 
out of which to pay the last premium, and therefore that the insurance company 
was not required to notify Walker of the failure to pay the order because he 
knew he left no money with the company to pay it, and must have known, with- 
out notice, that the order had not been paid. Not so in the instant case, but, on the 
contrary, it is admitted in the record that, if the insurance companies had pre- 
sented the orders, they would have been paid. It is a case of negligence on the 
part of appellants to protect themselves when they had an opportunity to do so 
through the method devised by them to collect their premiums, and they cannot 
take advantage of their own neglect to cancel the policies. 

[2, 3] The second finding was correct also. The killing was admitted, and the 
burden was thereby cast upon appellants to show that the killing was justified. 
This court said in the case of Metropolitan Casualty Insurance Company v. 
Chambers, 136 Ark. 84, 206 S. W. 64, 67: “It is the settled law in this state that 
proof of death of an insured from injuries received by him raises a presumption 
of accidental death, within the meaning of an insurance clause insuring against 
injury by external, violent, and accidental means, and this presumption will con- 
tinue until overcome by affirmative proof to the contrary on the part of the 
insurer.” 

In the case of tna Life Insurance Company v. Little, 146 Ark. 75, 225 S. W. 
298, 300, this court defined an accidental killing within the meaning of the terms 
of these and like policies, as follows: “If a result is such as follows from 
ordinary means, voluntarily employed, in a not unusual or unexpected way, it 
cannot be called a result effected by accidental means; but that if, in the act 
which precedes the injury, something unforeseen, unexpected, unusual occurs 
which produces the injury, then the injury has resulted through accidental means.’ 

According to this record, the special agent attacked and killed the insured 
because he thought he was robbing a car. The insured was working in the yarc 
and may have had authority to enter the car, and was killed while in the act of 
entering it. If the pistol at the door belonged to the insured, it was not shown 
that he used it or attempted to use it or the knife on the special agent. The empty 
cartridge may have been in the pistol all the time. The only use made of the 
knife was to open a cake box. He was eating cakes at the time, and none of these 
things justifies homicide. 

No error appearing, the judgment is affirmed. 

Smith, McHaney, and Butler, JJ., dissent. 

Smith, Justice, dissented. 
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NEW YORK LIFE INS. CO. v. RIGAS. 
Supreme Court of Errors of Connecticut. Aug. 15, 1933. 


168 Atlantic Reporter 22. 
1. INSURANCE. 


Where insurer was organized and located in state wherein life policy was 
issued and wherein insured resided, construction of policy must be determined by 
laws of such state. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

3. INSURANCE. 

Under New York law, insured had duty to read or have read to him terms 
of life policy, including statements in copy of application, and to have answers 
corrected if they were incorrect (Insurance Law N. Y. § 58). 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

4. INSURANCE. 

Where insured accepted life policy with application annexed containing untruc 
answers to questions, and held it for 9 months until death, beneficiary could not 
disavow representations in application, though proof did not show that insured 
signed application (Insurance Law N. Y. § 58). 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

5. INSURANCE. ; ; 

Beneficiary could not recover upon life policy, where insured’s answers upon 
application were untrue, material to risk, and relied on by insurer. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

7. INSURANCE. 

Under New York law, death of insured within contestable period of life 
policy does not prevent clause providing policy should be incontestable after two 
years from date of issue from thereafter becoming operative for beneficiary's 
benefit. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

8. INSURANCE. 


_. Under New York law, notice of cancellation and tender of premium paid 
within contestable period of life policy is insufficient to constitute “contest” of 
policy so as to permit insurer to defend action’on policy brought after expiratior 
of contestable period. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
Appeal from Superior Court, New Haven County; Frederick M. Peasley, 
Judge. 

_ Action by the New York Life Insurance Company against Costas Rigas tor 
a judgment declaring void a policy of life insurance and ordering that it be 
delivered to the plaintiff for cancellation, brought to the superior court and tried 
to the court; judgment for defendant, and appeal by the plaintiff. 

Error, and cause remanded. 

Argued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 

Charles A. Watrous and James Wayne Cooper, both of New Haven, for 
appellant. 

William T. Keavney, Jr., and John H. Cassidy, both of Waterbury, for 
appellee. 

BANKS, Judge. 


On November 14, 1929, the plaintiff issued a policy of insurance upon the 
life of Peter S. Rigas, a resident of Poughkeepsie, N. Y., in the amount of 
$2,500 payable to the defendant, the brother of the insured. The insured died 
August 22, 1930, and the defendant submitted to the plaintiff proof of his death 
on August 30, 1930. On October 6, 1930, the plaintiff repudiated liability on the 
policy upon the ground of alleged false representations contained in the applica- 
tion, and tendered the defendant a check for the amount of premiums received. 
One of the terms of the policy was that it should be incontestable after two years 
from its date of issue, except for the nonpayment of premiums and except as to 
provisions and conditions relating to disability and double indemnity benefits. 
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The plaintiff brought this action for the cancellation of the policy by a writ 
dated September 23, 1931. The complaint alleges that the insured applied in writing 
to the plaintiff for a policy of insurance upon his life, that certain representations 
in his application were false and known to him to be false, that these representa- 
tions were material to the risk, and that the plaintiff issued the policy in reliance 
upon them and would not have issued it but for its belief that they were true. 
In his answer the defendant expressly denied that the insured applied in writing 
for a policy of insurance, denied that he executed the application which was 
attached to the policy, and denizd that the questions appearing upon such appli- 
cation were asked or that he made the answers appearing thereon. The original 
insurance policy was produced in court by the defendant and became an exhibit 
in the case. Attached to the policy is a photostatic copy of a form of application 
for a policy of insurance bearing a signature purporting to be that of Peter 5. 
Rigas, and, as a part of the same document, what purport to be questions and 
answers upon a medical examination to which is appended also a signature pur- 
porting to be that of Peter S. Rigas. The original application was not offered m 
evidence, the only evidence offered by the plaintiff, aside from the policy and its 
letter repudiating liability. with its accompanying check, being that of a physician 
in its medical department, to the effect that the application would have beer 
dismissed if it had contained truthful statements as to certain operations and 
hospital treatment undergone by the insured. It appeared that the medical examiner 
who took the application was dead at the time of the trial. The court held that 
upon the pleadings it was incumbent upon the plaintiff to prove the execution and 
delivery of the application by the insured, and that, in the absence of any evi- 
dence of such execution, the plaintiff had failed to prove its case. 

[1] That certain of the answers to the questions appearing upon the copy o7 
the form of application attached to the policy were not truthful is not disputed 
by counsel for the defendant, and is found by the court. The plaintiff meets the 
claim that it was incumbent upon it to prove that the insured signed the applica 
tion, and actually, gave to the medical examiner the answers which appear upon 
the copy of the application attached to the policy, by the assertion that the defend- 
ant is estopped to make it. It contends that, if the insured knew of the infirmities 
of the application, he must be held to have adopted the fraud practiced upon the 
company: if he did not know of them, through a failure to study the policy, he 
was negligent, being the only person in a position to discover them, and that, in 
either event, the defendant, as beneficiary under the policy, is bound by the failure 
of the insured to disclose to the company the untruthful character of the answers 
in the application which he would have known if he had read the copy attached 
to and made a part of the policy. The plaintiff is a corporation organized under 
the laws of the state of New York and there located; the policy was issued in 
New York to the insured when he was a resident there, and it is to be presumed 
was accepted by him there. Under these circumstances the construction and effect 
of the policy are to be determined by the law of that state. Mullen v. Reed, 64 
Conn. 240, 247, 29 A. 478, 24 L. R. A. 664, 42 Am. St. Rep. 174; 2 Cooley, Briets 
on Insurance (2d Ed.) p. 1026. The policy contains the following provision: “The 
policy and the application therefor, copy of which is attached hereto, constitute 
the entire contract.” This is in compliance with section 58 of the New York 
Insurance Law (Laws of 1906, chap. 326, § 16 [Consol. Laws‘c. 28]), which pro- 
vides that the policy must contain the entire contract, and that the application, 1f 
it is to have effect as a part of the policy, must be physically indorsed thereon or 
attached thereto, so that the insured when he receives a policy may know all its 
terms by reading it or having it read. Minsker y. John Hancock Mutual Life Ins. 
Co., 254 N. Y. 333, 173 N. E. 4, 81 A. L. R. 829. Prior to the enactment of that 
statute the courts of New York had held that, if the medical examiner of a life 
insurance company was truthfully told, by the applicant for a policy, of facts 
which under the terms of the policy would make it void if not noted upon it, the 
company could not avail itself of the defense that such facts were not stated in 
the policy. The copy of the application not being attached to the policy, the 
insured could not, by reading the latter, ascertain that the medical examiner had 
incorrectly recorded his answers. Sternaman v. Metropolitan Life Ins. Co., 17U 
N. Y. 13, 62 N. E. 763, 57 L. R. A. 318, 88 Am. St. Rep. 625. When, however, a 
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copy of the application is attached to and made a part of the policy, as the New 
York law now requires, and as was done in the present case, the New York 
courts no longer permit a recovery upon the policy on the theory that the answers 
of the applicant were incorrectly recorded. “When an insured receives a policy, 
it is his duty to read it or have it read, and if an application incorporated therein 
does not contain correct answers to the questions asked by the medical examine: 
it is his duty to have it corrected. In such circumstances a recovery will no longer 
be permitted because the medical examiner incorrectly recorded the applicant’s 
answers or because the insured was unable to read or neglected to read the 
policy.” Minsker v. John Hancock Mutual Life Ins. Co., supra, 254 N. Y. 338, 173 
N.-E. 4,81, A. 1. R: 829: 

(2-9] In the absence of proof that the insured signed this application, the 
record does not present the question, discussed in numerous cases, as to whether 
an insured is barred of recovery where an application signed by him contains false 
statements, upon the theory that he is charged with knowledge of the contents ot 
a document which he has executed. See cases collected in annotations in 81 
A. L. R. 855 et seq. Assuming, as we must, that the insured did not ‘Sign tne 
original application, he did receive the policy, to which ‘was attached a photostatic 
copy of the application, and adjoining it a plainly printed note stating that the 
copy should be carefully examined and any error or omission immediately called 
to the attention of the company. Under the decision in the Minsker Case it was 
the duty of the insured to read or have read to him the terms of the policy, 
including the statements in the copy of the application which was a part of it 
and, if the answers there given were incorrect, to have them corrected. If his 
failure to do this could in any event be justified, no facts are found in this case 
which would excuse his neglect of this duty. Having accepted the policy with the 
application annexed and continued to hold it for some nine months, until his 
death, paying the premiums thereon, he could not, and the defendant cannot, now 
disavow the representations stated in the application. Davern y. American M. L. 
Ins. Co., 241 N. Y. 318, 325, 150 N. E. 129, 43 A. L. R. 522; Satz v Massachusetts 
Bonding & Ins. Co., 243 N. Y. 385, 391, 153 N. E. 844, 59 A. L. R. 606; Mutual 
Lite Ins. Co. v. Hilton-Green, 241 U. S. 613, 623, 36 S. Ct. 676, 60 L. Ed. 1202. 
The answers upon the application were untrue, and it is apparent that they were 
material to the risk and relied on by the company. Under these circumstances 
there could be no recovery in an action upon this policy by the beneficiary. State 
Bank & Trust Co. v. Connecticut General Life Ins. Co., 109 Conn. 67, 70, 145 A. 
565. The defendant contends that, even so, the plaintiff is not entitled to a decree 
canceling the policy, since the facts warranting such relief constitute a good 
defense at law to a suit upon the policy. AStna Life Ins. Co. v. Richmond, 107 ' 
Conn. 117, 139 A. 702. This is true unless it appears that the circymstances are 
such that the plaintiff will suffer irreparable injury, if it is denied such preventive 
remedy. The plaintiff claims that it would suffer such injury, if it were denied the 
relief here sought, since, if suit upon the policy were delayed for over two years 
from its issuance, which period has already expired, it would be barred from 
defending the action under the incontestable clause in the policy. The policy 
provides that it “shall be incontestable after two years from its date of issue,” 
except as to matters not here involved. The defendant contends that the death of 
the insured within the contestable period fixes the rights of the parties and 
prevents the incontestable clause from becoming operative after the expiration 
of that period. Such construction of the clause would require that there be read 
into it the further condition that the insured should still be alive at the expira- 
tion of the incontestable period. The only condition upon which the policy is 
made incontestable is that two years shall have elapsed since the date of its issue, 
and the New York Court of Appeals and the majority of the courts hold that the 
death of the insured within this period does not prevent the incontestable clause 
from thereafter becoming operative for the benefit of the beneficiary. Killian v. 
Metropolitan Life Ins. Co., 251 N. Y. 44, 47, 166 N. E. 798, 64 A. L. R. 956; 
Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 
235, and cases cited in annotations to that case in 31 A. L. R. 108; Vance, Insur- 
ance (2d Ed.) p. 826. It is further contended that notice of cancellation and tender 
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of the premiums paid within the contestable period amounts to a “contest” within 
that period sufficient to permit the company to defend an action upon the policy 
brought after the expiration of the period. Under the law of New York and by 
the great weight of authority such notice is not sufficient to constitute a contest 
of the policy, but the company must proceed within the time limited, either by 
way of defense to an action on the policy, or by an affirmative suit to cancel it. 
Killian v. Metropolitan Life Ins. Co., supra; Powell y. Mutual Life Ins. Co., 313 
Ill. 161, 144 N. E. 825, 36 A. L. R. 1239; Vance, Insurance (2d Ed.) p. 823: 
Annotations in 36 A. L. R. 1245, and 64 A. L. R. 959. That equity has jurisdic- 
tion to cancel the policy, where, unless such action is taken, the company will be 
deprived of its legal defense, is well settled. New York Life Ins. Co. v. Seymour, 
45 F.(2d) 47, cases cited in annotations to that case in 73 A. L. R. 1529. In 
7Etna Life Ins. Co. v. Richmond, supra, it does nct appear that there was an 
incontestable clause in the policy by reason of which the plaintiff would be 
deprived of its legal defense if no contest was made within the time limited. 

There is error, and the cause is remanded to the superior court, with direc- 
tion to enter judgment in favor of the plaintiff. 

In this opinion the other Judges concurred. 


HAMMOND v. VOLUNTEER STATE LIFE INS. CO. No. 22605. 
Court of Appeals of Georgia, Division No. 2. Sept. 4, 1933. 
170 Southeastern Reporter 681. 


1. INSURANCE. 

Stipulation in paid-up life policy and loan agreement thereon for application 
of cash value of policy to payment of loan whenever past-due principal and 
interest thereon equals actual cash value of policy held valid. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

2. INSURANCE. 


That loan upon paid-up life policy exceeds its cash value does not prevent 


operation of provision nite insurer to apply cash value to payment coi 
loan whenever loan equals cash value, where interest on principal to date of 
maturity is deducted from principal at or before lending, and insured actually 
receives less than policy’s cash value. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

3. INSURANCE. 

Insurer lending insured amount exceeding cash value of paid-up life policy 1s 
not estopped from availing itself of policy provision authorizing application of 
cash value of policy to payment of loan whenever loan equals cash value of policy, 
after rights of insured under loan agreement have terminated by his default, and 
discrepancy between indebtedness and cash value of policy has grown. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

Error from Superior Court, Elbert County; Berry T. Moseley, Judge. 

Suit by L. G. Hammond against the Volunteer State Life Insurance Company. 


Judgment for defendant, and plaintiff brings error. 
Affirmed. 


The case was submitted to the trial judge by the parties for determination as 
to the law and the facts, without the intervention of a jury, and judgment was 
entered for the defendant insurer, upon the following agreed statement of facts: 

“I. The Policy—Upon the application of Leonard G. Hammond made at 
Elberton, Ga., to the defendant, the Volunteer State Life Insurance Company, a 
corporation organized under the laws of the state of Tennessee, with its home 
office in the city of Chattanooga, state of Tennessee, the defendant company on 
May 21, 1909, issued its policy No. 12816 on the life of said Leonard G. Hammond 
in the sum of $2,000, with his wife, Laura G. Hammond, named as beneficiary 
The policy and application are attached to the original petition and reference 1: 
mi ade to them for any and all of their terms and provisions 

“II. Premiums.—Full twenty premiums were paid on said policy, fifteen in 
cash, and five by being charged against the policy or included in policy loans. 
Those five premiums not paid in cash were premiums of $58.80 each, which fell 
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due on the 2lst day of November in the years 1921, 1922, 1923, 1924, and 1923, 
respectively. They totaled $294 exclusive of interest thereon. They were included 
in the indebtedness of the insured to the defendant company evidenced by tie 
collateral policy loan agreement for $940 due May 21, 1930, hereinafter referred 
to. On May 21, 1930, there was no further premium due on the policy. 

“III. Loans.—Having secured various loans on the policy from time to time, 
the insured on August 28, 1929, secured from defendant company a final loan on 
it of $940 due May 21, 1930, upon paying the interest thereon in advance at the 
rate of 6 per cent. per annum to May 21, 1930. This loan included or combined 
all previous indebtedness of the insured to the defendant company on account ot 
said policy. It was evidenced by a collateral policy loan agreement which was 
signed by both the insured and the beneficiary, and which is attached hereto as 
Exhibit 3, reference to which is here made for its terms and provisions. Th- 
insured borrowed all he could when this loan of August 28, 1929, was made. The 
table of loan values in the policy recited that the cash surrender or loan value on 
May 21, 1929, after the policy had been in force twenty years, was $920. The cash 
surrender or loan value on May 21, 1930, after the policy had been in force 
twenty-one years, would be $940. The defendant company permitted him on 
August 28, 1929, to anticipate this May 21, 1930, loan value, provided he pay 
interest thereon in advance at rate of 6 per cent. per annum from the date oi 
the loan to May 21, 1930; this interest being deducted from the loan. This pro- 
position was accepted by the insured, and on August 28, 1929, he secured saic 
loan of $940, the net proceeds of which loan was $940 minus interest thereon to 
May 21, 1930. The proceeds of the loan were paid out in accordance with the 
following particulars of loan given him in a letter from the defendant company 
under date of August 27, 1929, as follows: 

Former loan $494.00 

Lien note 228.00 

Lien note due 

Lien note interest 

Automatic loan 

Premium due 

Extension note 

Extension note interest 

Interest on loan to 5—21—30 9.60 

Company’s check 208.40 
$940:00 

“The insured had already paid in advance to May 21, 1930, the interest on the 
two items of $494 and $228, and no interest was charged on those two items at 
time when they were included in the $940 loan. The balance of the loan was $218, 
and the interest thereon to May 21, 1930, was $9.60, which was the amount of 
interest deducted from the $218 as shown in the above particulars of loan, and 
the balance of $208.40 was paid over to and received by said Leonard G. Ham- 
mond. In the usual course of business, defendant company in dealing with tie 
insured permitted him to thus anticipate the policy loan value as of the next 
succeeding policy anniversary date, provided the interest to such next succeeding 
anniversary date was thus paid in advance. In the same usual course of dealing 
with its policyholders they were permitted to~ pay off such policy loans before 
maturity, when the total amount the policyholder had to pay in order to effect 
payment in full was the face amount of the policy loan minus the unearned 
interest thereon from date of payment to maturity date specified in the loan note. 

“IV. Policy Value.—In the policy sued on there is contained a table of cash 
surrender or loan values for each of the first twenty years of the policy, the cal- 
culation of which values is based on the Combined Experienced Table of Mor- 
tality with interest at the rate of 4 per cent. per annum. It is also provided in 
the policy that values for later years would be computed on the same basis and 
furnished upon request. The cash surrender or loan value of said policy cal- 
culated on said basis, the same basis on which the values in said table were cal- 
culated, would be $940 at the end of the twenty-first year on May 21, 1930, and 
would be $940 on June 27, 1930, and would be $940 on September 24, 1930, and 
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would be $962 at the end of the twenty-second year on May 21, 1931, providea 
the policy were in force on those respective dates, and provided further that the 
net value at any particular date was the cash surrender or loan value at that time 
less any existing indebtedness against the policy. 

“V. Notices of Maturity of Loan—On May 21, 1930, said collateral policy 
loan agreement for $940 fell due; and on that date, for the first time, the amount 
which the insured would have had to pay in order to pay said indebtedness in 
full became $940. The insured could have renewed that indebtedness for another 
year by paying the annual interest thereon of $56.40, which fell due on said date 
of May 21, 1930. On April 21, 1930, defendant company mailed to said insured, 
under sealed envelope, properly stamped and addressed, to his last known address, 
which was also his actual address, two notices. One notified him that said interest 
would fall due May 21, 1930; the other, that the total indebtedness on account of 
said policy No. 12816 would equal or exceed the total loan value of the policy on 
May 21, 1930, and failure to make satisfactory settlement to cover such indebted- 
ness on or before said date of May 21, 1930, or within the thirty-one days of 
grace thereafter, as provided by the policy, would void the policy. Said notices 
were duly received by the insured. No payment was made on May 21, 1930, nor 
thereafter, nor any arrangement made about the indebtedness nor was any paymeut 
or arrangment offered. On May 26, 1930, defendant company mailed to Leonard G. 
Hammond in an envelope properly sealed, stamped and addressed to him at his 
last known address a further notice reminding him that the interest of $56.4C 
under policy No. 12816 was due May 21, 1930, and that failure to make settlement 
by June 21, 1930, the last day of grace, would void the policy. 

“VI. Response of Insured—On May 27, 1930, in response to said notices m 
No. V_ hereof, the insured wrote defendant company that he was unable to pay 
the interest and requested some arrangement about it. On May 31, 1930, the 
defendant company wrote him in reply that it could not accept a note for the 
full amount of interest, $56.40, but would accept $16.40 in cash and a note for 
$40 payable September 21, 1920, and permit him then to pay it at rate of $10 per 
month thereafter, and inclosed a note embodying such terms. Said insured made- 
no response to this offer, although he received it. On June 16, 1930, defendant 
company mailed said Leonard G. Hammond in an envelope properly sealed, 
stamped and addressed to him, at his last known address, a further notice that 
the last day for paying said interest due May 21, 1930, on said loan secured by 
said policy No. 12816 was June 21, 1930, and urged him to protect his insurance 
by payment and marked the notice in large leters ‘Final notice.’ Said insured 
received the notice but made no reply. 

“VII. Cancellation of Policy—At end of the grace period provided in said 
policy, June 21, 1930, no part of the interest or principal of said indebtedness 
having been paid or tendered, and the insured not having been heard from, the 
defendant company, on June 27, 1930, applied the policy’s then value of $940 to 
said policy indebtedness and canceled the policy. On said date the policy indebted- 
ness, principal and interest, amounted to $945.64, $940 principal due May 21, 1930, 
and $5.64 interest thereon from May 21, 1930, to June 27, 1930, including only 
interest actually earned and excluding balance of the $56.40 interest which fell 
due May 21, 1930. On the same date, June 27, 1930, defendant company mailed to 
said Leonard G. Hammond, in an envelop properly sealed, stamped and addressed 
to him at his last known address, a letter informing him that his policy was no 
longer in force, expressing regret over the fact, and urging him to reinstate it. 
He received the letter, but did not respond to it. On July 19, 1930, defendant 
company mailed him another letter, properly sealed, stamped, and addressed to his 
last known address urging him to reinstate his policy, but though he received the 
letter, he never replied to it. 

“VIII. Death and Notice of Death—Said Leonard G. Hammond died on 
September 4, 1930. On that date the policy indebtedness, principal and interest, 
would have amounted to $956.29, being principal of $940 due May 21, 1930, and 
$16.29 earned interest thereon from May 21, 1930, to September 4, 1930, if the 
policy value had not been applied upon the indebtedness on June 27, 1930, count- 
ing only the interest that would have actually been earned to September 4, 1930, 
and not counting the balance of $56.40 interest which fell due on May 21, 1930. 
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On September 8, 1930, Attorney Homer Legg, of Lincolnton, Ga., wrote defendant 
the letter quoted in the plaintiff's petition, that said Leonard G. Hammond had 
died September 4, 1930, and requested blanks for the purpose of making proof of 
death. The said letter was written for and on behalf of the beneficiary, the 
plaintiff in this case. Defendant company replied as quoted in said petition, and 
both of said letters are referred to here as a part hereof. 

“IX. Lapses.—Prior to 1930 said policy had been allowed to lapse three times, 
to wit, in 1922, 1923, and 1924. In each instance, at the urging of defendant com- 
pany, it was reinstated on the application of the insured. 

“X. Diviglends.—The policy provides that it shall participate in the surplus 
earnings of the company apportioned and accruing to policies of its class and its 
proportion of the divisible surplus shall be ascertained by the company and dis- 
tributed at the end of each five year period from its date. Dividends were declared 
and paid on said policy at five-year intervals, to wit, $18.90 in 1914, $33.26 in 1919, 
$38.26 in 1924, and $49.48 in 1929. The insured withdrew all dividends which 
were declared, but used part of the 1929 dividend, thus withdrawn by him, to pay 
interest on policy indebtedness as shown by the two following letters: 

“*Chattanooga, Tenn., April 24, 1929. 
““No. 12816—Hammond. 
“*Nr. Leonard G. Hammond, , 
“*Tincolnton, Ga. 
“Dear Mr. Hammond: 

“We have your letter of 22nd, with reference to your policy numbered above, 
and in reply would advise that on the anniversary date of your policy, May 21, 
1929, we will comply with your request by applying the fourth five vear dividend 
due that date as follows: 

Dividend due 


“*Yours very truly, 
“«S. L. Phelps, Secretary.’ 


“Chattanooga, Tenn., May 24, 1929 
“In re Policy No. 12816—Hammond. 
‘‘Mr. Leonard G. Hammond, 
““Tincolnton, Georgia. 
“‘Dear Sir: 
““The 4th five year dividend of $49.48 due May 21, 1929, under the above 
numbered policy, has been applied as follows: 
“Interest due 5-21-29 
““Amount due insured 
“We enclose official receipt duly countersigned with our check in the sum of 
36.16. 
““Trusting that this arrangement is satisfactory, 
“Yours very truly, 
“*S. L. Phelps, Secretary.’ 

“Said Leonard G. Hammond received, accepted, and cashed the said check 
for $6.16. While agreeing that the following evidence of S. L. Phelps, secretary 
of defendant company, shall be added to the evidence upon which the case is 
submitted, it is understood the plaintiff does not admit that it is true. It is just 
a part of the sworn testimony in the case: 

“*The surplus earnings of defendant company available for such dividends 
increased up to 1929; and in the five year period closing with 1929 were the larg- 
est they have ever been in any similar period of time. Due to the general depres- 
sion since 1929 the surplus earnings of defendant company have greatly diminished 
since that year. Dividends are based directly on the company’s earnings, and they 
have diminished so sharply ther are now only one-fifth of what they were in 1929. 
This fact does not mean that the company is on an unsound financial basis, as it 1s 
perfectly sound financially despite the fact it is not earning nearly so much as 
formerly. All other life insurance companies are experiencing similarly sharp 
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declines in their earnings. The uniform practice of defendant company, and the 
standard practice and usage among life insurance companies generally, in ascertain- 
ing and declaring dividends on policies is to wait until the end of the dividend 
period specified in the particular policy and ascertain what the surplus earnings, 
if any, for that period will be. It is well recognized in the life insurance business 
generally that earnings for any dividend period under consideration cannot be 
ascertained by looking to earnings during previous periods of the same length, 
because business conditions and other material factors during the period under 
consideration are not likely to be the same as during those previous periods. It 
is also well recognized in the life-insurance business generally that the earnings 
for a dividend period cannot be ascertained in advance by taking the earnings for 
an early fraction of that period and assuming that they will be the same for the 
remainder of the period, because earnings for an early fraction of the period 
may be entirely wiped out by subsequent losses in the same period, so that at the 
end of the period there may not be any surplus earnings whatsoever available for 
distribution as dividends. According to the uniform and standard principles and 
practice of life insurance, the cash surrender or loan value of a policy is not 
increased by dividends which have not actually been declared or which declared 
and used to purchase dividend addition. Mr. Hammond used his dividends as here- 
tofore stated and purchased no dividend additions.’ ” 
“Exhibit 3. 
“The Volunteer State Life Insurance Company. 
“Collateral Policy Loan Agreement. 
“Chattanooga, Tenn., Aug. 20, 1929. 

“On or betore May 21, 1930, for value received, I promise to pay to the order 
ot The Volunteer State Life Insurance Company, at its home office in Chatta- 
nooga, Tennessee, nine hundred forty and no/100 dollars, with interest at six 
per cent per annum from maturity, until paid, and hereby pledge,. assign, trans- 
fer and set over unto the said company, its successors or assigns, Policy num- 
bered 12816, issued by said company on the life of Leonard G. Hammond, and 
all benefits now due, or which may hereafter become due thereon, to secure re- 
payment of said sum and the interest thereon as herein provided. 

“It is understood and agreed: 

“First: That the said loan shall bear interest at the rate of six per cent per 
annum, payable in advance, and that the interest payable at the time the said loan 
is made shall be for the period up to the next anniversary of the said policy, be- 
ginning with which anniversary the interest shall be payable annually in advance, 
and that the said interest unless duly paid shall be added to the above loan and 
bear interest at the same rate and on the same conditions as the principal sum 

“Second: That if said policy shall lapse or become forfeited in any manner, 
the amount of said loan with. interest accumulated and accrued thereon shall be 
deducted from any cash surrender value of said policy, or the said loan with in- 
terest accumulated and accrued thereon shall operate to reduce the amount of 
any paid up life or endowment policy, or to reduce the term of extended insur- 
ance guaranteed by the terms of the said policy, in accordance with the rules of 
the company and the terms of said policy. 

“Third: That if said policy shall mature before said loan with the interest 
accumulated and accrued thereon shall have been fully paid, the total amount 
thus due the company shall be deducted from the amount otherwise payable by 
the company. 

“Fourth: That if the said loan with accumulated interest shall become 
equal to the cash surrender value of the said policy, the company may demand 
immediate payment of said loan—or any part thereof—with all interest accumu- 
lated and accrued thereon, and if the same be not paid to the company within 
thirty days after notice shall have been mailed by the Company to the last 
known address of the insured and of the assignee, if any, the said policy shall be 
and become entirely forfeited and void. 

“Fifth: That this loan may be paid off at any interest paying date by the 
payment of the principal sum and all interest accrued under the terms hereof. 

“Sixth: That any dividend declared on said policy after the date hereof may 
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be applied by the Company toward the payment of said loan and any unpaid in- 
terest, anything to the contrary in the policy notwithstanding. 
(Assignee 

“And I, Laura G. Hammond (Beneficiary), being of legal age, hereby request 
the company to make the above loan to the insured, and in consideration there- 
of, I do hereby join in the within instrument for the -purpose of assenting to the 
said loan, and assignment of the said policy, and hereby waive, assign and set 
over to The Volunteer State Life Insurance Company, its successors or assigns, 
any right, title or interest I may have in said policy, and assent to the assignment 
thereof by the assured for the purposes set forth in the above agreement. 

“Witness my hand at———tthis 24 day of Aug., 1929. 

“Leonard G. Hammond, Insured. 
“Laura G. Hammond, Beneficiary. 
“OQ. G. Banks, Witness.” 

David H. Pope, of Lincolnton, and Tutt & Brown, of Elberton, for plaintiff 
in error. 

B. Rogers, of Elberton, for defendant in error. 
Syllabus Opinion by the Court. 

oe Presiding Judge. 

[1] 1. A stipulation in a paid-up policy of life insurance and a loan agree- 
inent thereon, providing for what amounts to a method of foreclosure, after the 
giving of the prescribed notice, by the cancellation of the policy and the applica- 
tion of the cash value thereof to the payment of the loan whenever the past-due 
principal with the interest thereon equals or exceeds the actual cash value of the 
policy (as distinguished from some amount arbitrarily fixed by the insurer with- 
out regard to the actual value), is valid, and does not contravene public policy or 
ainount to confiscation or to an agreement for the exaction of a penalty for non- 
payment of the indebtedness, since, under such a contractual procedure, the in- 
ured realizes the full amount of all his rights and interest in the policy m9 the 
tume of such cancellation. Palmer vy. Mutual Life Ins. Co., 114 Minn. 1, 8, 9, 130 
N. W. 250, Ann. Cas. 1912B, 957; Stevens v. Mutual Life Ins. Co., 227 N. Y. 524, 
125 N. E. 682, 18 A. L. R. 1141, 1143, 1144; Penn Mutual Life Ins. Co. v. Bancroft, 
207 Ala. 617, 93 So. 566, 28 A. L. R. 1103; Jones v. Mutual Life Ins. Co., 216 Ala. 
$37, 113 So. 314, 54 A. L. R. 1068-1070; Attorney General vy. North America Life 

‘o., 82 N. Y. 172; People v. Knickerbocker Life Ins. Co., 103° Bock: = 9 

; Clare v. Mutual Life Ins. Co., 201 N. Y. 492, 94 N. E. 1075, 35 L. A. 

23; Frese v. Mutual Life Ins. Co., 11 Cal. App. 387, 105 P. 265: Salty 
Life Ins. Co., 236 Pa. 460, 84 A. 826; Sherman v. Mutual Life Ins. Co., 
3W be 523, 102 P. 419; Harttord Life Ins. Co. v. Benson (Tex. Civ. App.) 187 
Ww. 351, 353; Knickerbocker Life Ins. Co. v. Harlan, 56 Miss. 512, 516; Salvidge 

_ Mutual Life Ins. Co., 195 Iowa, 156, 159-161, 191 N. W. 862; Palmer v. Mutual 

Ins. Co., 38 Misc. 318, 77 N. Y. S. 869, 871, 872: Adams v. Mutual Life Ins. 
Co., 76 Ind. App. 598, 132 N. E. 588; Davis v. Equitable Life Assurance Soc. (Mo. 
App.) 275 S. W. 353; Kimball v. N. Y. Life Ins. Co., 98 Vt. 192, 126 A. 553; 
ftwald vy. N. W. Mut. Life Ins. Co., 60 Wis. 448, 19 N. W. 513; Ruane v. Manhattan 
Nife Ins. Co., 194 Mo. App. 214, 186 S. W. 1188; Cilek v. N. Y. Life Ins. Co., 95 
Neb. 274, 145 N. W. 693; McQuitty v. Continental Life Ins. Co., 15 R. I. 573, 10 
\. 635; Bach v. Western States Life Ins. Co. (C. C. A.) 51 F.(2d) 191; note, 18 
ATL. R. 1145; 3 Couch on Ins. pp. 2103, 2104. 

2. In the cases relied upon by the plaintiff in error (St. Louis Mutual Life 
Ins. Co. vy. Grigsby, 10 Bush. [73 Ky.] 310: New York Life Ins. Co. v. Curry, 115 
Ky. 100. 72 S. W. 736, 61 L. R. A. 269, 103 Am. St. Rep. 297), where a provision 
for forfeiture was held invalid, the provision and the default covered only the 
interest due on a premium note, and not the entire obligation. The validity of 
such forfeitures where the insured defaults as to the entire premium obligation 
has been upheld in Kentucky, this state, and other jurisdictions. See Hipp v. 
Fidelity Mut. Life Ins. Co., 128 Ga. 491, 37 Se. ee 92,12 Te Ry AGN: Sais 
State Life Ins. Co. v. Tvler, 147 Ga. 287, 93S. E. 415: Sullivan vy. Conn, Indemnity 
Ass'n, 101 Ga. 809, 29S. E. 41. In New York Life Ins. Co. vy. Curry, 115 Ky. 100, 
72S. W. 736, 737, 61 L. R. A. 268, 103 Am. St. Rep. 297, and similar cases, holding 
legal a cancellation of a policy for failure to pay interest. on a policy loan, 
because the provision for forfeiture was “upon such terms as the payee of the 
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note may require at its option,” the agreement did not, as here, allow the insured 
the actual cash surrender value of the policy in settling his indebtedness, but 
allowed only “the customary cash surrender value then allowed” by the insurer, 
which was only such value as the insurer itself might arbitrarily fix, and the 
insured was not permitted to receive the full amount to which he was properly 
entitled in a cancellation of his policy. This distinction appears from Mutual 
Benefit Life Ins. Co. v. First Nat. Bank, in the same volume, 115 Ky. 757, 771-774, 


74S. W. 1066, upholding provisions similar to those now in question. The 


Alabama case relied upon of Travelers’ Ins. Co. v. Lazenby, 16 Ala. App. 549, 80 
So. 25, is contrary to the subsequent holding of the Supreme Court of that state 
in Penn Mut. Life Ins. Co. v. Bancroft, 207 Ala. 617, 93 So. 566, 28 A. L. R. 1102, 
and is overruled by Jones v. Mutual Life Ins. Co., 216 Ala. 437, 113 So. 314, 54 
A. L. R. 1068-1070. If the cited case of Hutchinson y. Nat. Life Ins. Co., 196 Mo. 
App. 510, 195 S. W. 66, may be taken as authority for the invalidity of such 
stipulations, it is counter to Davis y. Equitable Life Assur. Soc. (Mo. App.) 
275 S. W. 353, and other cases of the same state. 

2, 3| 3. Under a paid-up policy of life insurance and loan agreement such 
as is set forth in paragraph 1, the fact that the principal amount as stated in the 
loan agreement exceeds the then cash value available under the terms of the 
policy will not render the amount of the loan equal to such cash value, so as to 
bring into effect a waiver or estoppel of the insurer against cancellation, where 
interest on the principal to the date of maturity of the loan is deducted from the 
principal at or before the lending, and the amount then received by the insured 
is thus actually less than the cash value of the policy. Moreover, even if an 
excess loan could be taken as constituting a waiver or estoppel against cancella- 
tion until the loan became in default, it would not estop the insurer from can- 
celing the policy after the rights of the insured under the loan agreement had 
terminated by his default, and after the subsequently accruing interest had 
increased and was continuing to increase the amount of his indebtedness and the 
amount of the discrepancy between the cash value of the policy and the amount 
past due and owing by him on the loan. Especially would the rule here stated 
have application where the insured, after due and often repeated notice, makes 
io effort to pay the indebtedness, or after cancellation fails to accept the insurer’s 
iffer to reinstate the policy. 

4. In accordance with the foregoing rules, the trial judge, sitting without a 
iury by agreement of the parties, did not err, under the stipulated facts, in enter- 
ing judgment ior the defendant insurer. 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 
























PILGRIM HEALTH & LIFE INS. CO. v. JENKINS. No. 22742. 
Court of Appeals of Georgia, Division No. 2. Sept. 8, 1933. 
170 Southeastern Reporter 687. 

1. INSURANCE. 

Insured held not precluded from recovery of accident benefits by failure 
furnish insurer certificate for each week during disability. 

Only policy provision appearing in record, with reference to application 
for accident benefits, was that application must be submitted to insurer's 
nearest office, and the blanks filled by the attending physician, and the 
evidence showed ‘that insured, on blanks furnished by insurer, furnished 
insurer certificates by the attending physician containing information as to 
accident and insured’s claim for benefits sued for. 

(For other cases, see Insurance, Dec. Dig. § 536.) t 
2. INSURANCE. 

Where policy provided for sick and accident benefits, and that sick benefits 
would not be paid unless member were confined in bed, and that members would 
be required to furnish insurer certificate for each week, during their disability. 
provisions as to confinement and certificate held to apply only to sick benefits, and 
not to accident benefits. 

(For other cases, see Insurance, Dec. Dig. §§ 525, 536.) 


Error from Superior Court, Richmond County; A. L, Franklin, Judge. 
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Suit by J. P. Jenkins against the Pilgrim Health & Life Insurance Company. 
Judgment for plaintiff, defendant’s motion for a new trial was overruled, and 
defendant brings error. 

Affirmed. 

Paul T. Chance, of Augusta, for plaintiff in error. 

Clarence L. Powell, of Augusta, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, Judge. 

[1] 1. Upon the trial of a suit to recover under an insurance policy for aii 
accident benefit, where the only provision in the policy appearing in the record, 
either in the pleadings or in the evidence, with reference to making application 
for accident benefits under the policy is that “application for benefit must be 
submitted to the nearest office of the company, and blanks filled by attending 
physician,” it is not essential to the insured’s right to recover that the company 
be furnished a certificate for each week during the disability; and where it appears 
from the evidence that the insured, on blanks furnished by the company, furnished 
the company certificates by the attending physician containing information as to 
the accident, and in which the insured claimed benefits under the policy for the 
period of time sued for, it was not error for the court to instruct the jury 
that they would be authorized to find that if the insured applied to the company 
for blanks upon which to make the required certificates and the company failed 
to furnish the blanks, the insured, without furnishing a certificate weekly, would 
be entitled to file his claim for compensation for the full period claimed, on the 
blanks in his possession which he had already received from the company. 

[2] 2. Where the policy provides that “sick and accident benefits will be 
allowed,” etc., and that “sick benefits will not be paid unless member is confined 
in bed, and members will be required to furnish the Company a certificate for 
each week during their disability or no benefits will be paid,” the provisions as 
to confinements in bed and as to furnishing a certificate for each week during 
disability apply only to sick benefits and not to accident benefits. 

3. A defense of accord and satisfaction, or settlement, of the claim sued on, 
is one as to “matters in satisfaction or avoidance,” and, as provided in sectio1 
5636 of the Civil Code of 1910, must be specially pleaded. Such defense is not 
made a plea of general issue or general denial to the suit to recover an alleged 
benefit under an accident insurance policy. Ingram vy. Hilton & Dodge Lumber 
Co., 108 Ga. 194, 33 S. E. 961. See, also, Dickson v. Wainwright, 137 Ga. 299, 
73 S. E. 515; Harris v. Dover, 18 Ga. App. 320, 89 S. E. 351; Rawleigh Co. \ 
Royal, 30 Ga. App. 706, 119 S. E. 339. This rule applies to cases in the superior 
court which have been appealed thereto from a justice’s court. Civil Code 1910, 
§ 4739. 

This being a suit by the insured to recover an accident benefit under an 
insurance policy brought in a justice’s court and appealed therefrom to the 
superior court, and the defendant having filed only a plea of the general issue or 
a general denial, and not having filed any plea of accord and satisfaction or 
settlement, and although it may appear without dispute, from evidence offered 
by the defendant which was admitted without objection from the plaintiff, that 
the plaintiff had accepted a sum of money in full settlement of all claims under 
the policy, but where no such issue was submitted to the jury, the verdict found 
for the plaintiff will not be set aside upon the ground that it appears without 
dispute from such evidence that the parties made an agreement in accord and 
satisfaction or settlement of the claim sued on, and that the verdict for the 
plaintiff is therefore contrary to law and without evidence to support it. See 
ene” v. Barrett, 69 Ga. 689. 

. The verdict for the plaintiff was authorized by the evidence. 

6. Upon a consideration of the only assignments of error relied upon by thie 
defendant in the motion for a new trial, no error appears, and the judge of the 
superior court did not err in overruling the defendant’s motion for a new trial. 

Judgment affimed. 

Sutton, J., concurs. 

Jenkins, P. J., absent on account of illness. 
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LAWSON v. BROTHERHOOD OF AMERICAN YEOMEN. No. 31268. 
Supreme Court of Kansas. Oct. 7, 1933. 
25 Pacific Reporter (2d) 344. 
1. INSURANCE. 

In determining rights of parties to benefit certificate, certificate, articles, 
by-laws, application, medical examination, and all amendments must be considered 
where certificate so provided. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

2. INSURANCE. 

Benefit certificate, articles, and other writing governing rights of parties will 
be construed favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

3. INSURANCE. 

Facts showed that beneficial association was estopped from contending that 
beneficiary’s rights were forfeited for nonpayment of premium. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

4. INSURANCE. 
Facts showed that beneficial association had waived proof of member’s death. 
Association was promptly notified of member’s death and immediately 
admitted liability for $293 only, but later a representative of the associa- 
tion admitted liability for amount of paid-up insurance and offered to pay 

it, and when that was refused offered to pay $500. There was no conten- 

tion that association was not liable in some amount, and it was conceded 

that formal proof of death on blanks furnished by association could have 
readily been made. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 

Syllabus by the Court. 

1. A beneficiary certificate contained an agreement that the certificate, the 
articles of incorporation, the by-laws of the association, the application for 
membership, and the medical examination, with all amendments to each, should 
constitute the agreement between the association and the member, and aiy 
changes, additions, or amendments to the articles of incorporation and by-laws, 
enacted subsequent to the issuance of this certificate, should be binding and 
govern and control the agreement in all respects. Held, in determining the 
contract between the parties, all of the instruments mentioned, including the 
amendments to the by-laws, should be construed together as constituting the 
contract between the parties; and, further held, where there are inconsistencies 
between some of the provisions of such instrument, and they are open to inter- 
pretation, the court will interpret them as favorably to the insured as can 
reasonably be done. 

2. A certificate issued by a benefit association provided for reserve and loan 
value, and that on request of the member the reserve could be borrowed for 
the payment of premiums. Its directors were given extensive powers with 
respect to the forms of certificates, benefits payable thereunder, and the amount, 
and payment of premium. The association issued a leaflet or circular which it 
sent to a member, which stated that, for the protection of beneficiaries, when a 
member’s certificate had accumulated a reserve and the payment of premium 
Was not made, the association, without request from the member, would use the 
reserve to apply upon the premiums. A member received, understood, and acted 
upon this. The certificate had a reserve loan value in excess of an annual 
premium. Held, the association was estopped from contending that the rights of 
the beneficiary were forfeited for the nonpayment of the premium. 

3. Under the facts stated, the trial court correctly held that the association had 
waived formal proof of death of the member. 

Appeal from District Court, Cowley County; O. P. Fuller, Judge. 

Action by Amelia Jane Lawson against the Brotherhood of American Yeomen. 


From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Geo. R. Allen and Richard F. Allen, both of Topeka, for appellant. 
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W. L. Cunningham, D. Arthur Walker, Fred G. Leach, and Wm. E. Cunning- 
ham, all of Arkansas City, for appellee. 

Harvey, Justice. 

This is an action on a beneficiary certificate for $5,000 claimed to be due 
because of death by accident of the insured. Defendant contends it is liable 
for no more than for paid-up insurance in the sum of $293. The trial court 
made findings of fact and conclusions of law and rendered judgment for plaintiif 
in the sum claimed. Defendant has appealed. 

Defendant is a fraternal benetit society organized under the laws of Iowa 
and authorized to do business in Kansas, and will be referred to herein as the 
association. It has local lodges, known as ‘“Homesteads,” a legislative body 
known as the Supreme Conclave, and a board of directors with powers to 
determine, within certain limits, classes and forms of certificates, the benefits 
provided for therein, and the contributions or premiums to be paid by members 
therefor, and to modify or change these from time to time; also, under some 
circumstances, to declare refunds of premiums paid. It issues several classes 
and forms of certificates, some of which are in the form ordinarily issued by 
fraternal henefit societies, others of which are quite like policies normally issued 
only by old-line life insurance companies. The certificate sued on in this action 
is a “twenty-payment life certificate, legal reserve Form C,” with a level premiun. 
rate. It was to become fully paid up for its face amount in twenty years il 
the payments due thereon for that time were made. By its terms the association 
agrees to maintain with the insurance commissioner of the state of Iowa the 
accumulations necessary to provide the benefits promised by the certificate, being 
the usual reserves computed by the American Experience Table of Mortalits 
and 4 per cent. interest. It provided two classes of benefits: (a) Death benefits, 
payable to the beneficiary, $2,500 if death was from normal cause, $5,000 if from 
accident. (b) Disability benefits, payable to the insured, $1,250 for total, perma- 
nent disability through accident or disease if the certificate had been in force for 
two years, or the same sum for partial disability for the loss of sight of both 
eyes, or the loss of both legs above the ankles, or of both arms above the 
wrist, or of one arm above the wrist and one leg above the ankle; or, $625 
for the loss of one arm above the wrist, or one leg above the ankle. Under the 
heading, ‘“Paid-up and extended protection, withdrawal equities and loan values,” 
it provided, in accordance with a table printed thereon, at the end of the fou 
years, paid-up protection in the sum of $293, cash withdrawal or loan value in the 
sum of $80, and extended protection for a term of four years and 133 days. 
In this connection it further provided: 

“After the payment of monthly or other payments for three or more full 
years, one of the following options shall become effective: 

“Ist. Automatic paid-up protection. In case of the non-payment of any 
monthly or other payment when due hereon, then, without any action on the 
part of the member named herein, this certificate will become a paid-up certificate 
for the amount shown by the adjoined table of paid-up protection and suck 
amount will be payable in one sum under the conditions of this certificate upon 
the death of the member; or, 

“Ind. Cash withdrawal value. Upon a full and valid surrender of this 
certificate while it is in full force, the Association will pay the then cash with- 
drawal value as shown by the adjoined table of value; provided, that the 
Association may defer such payments for a period not exceeding sixty days 
from the date of the application therefor; or, 

“3rd. Extended protection. Upon written request of the member named herein, 
made while this certificate is in full force, the Association will extend and 
continue in force the full amount of this certificate as term protection for the 
number of years and days shown by the adjoined table of extended protection. 

“4th. Automatic monthly payment loans. Upon written request of the member 
named herein, made while this certificate is in full force, the monthly or other 
payments thereafter falling due, if not paid, will be charged against this certificate 
as a loan bearing compound interest at the rate of six percent per annum until 
such time as the accumulated loans, together with any other indebtedness wiih 
interest thereon, shall equal or exceed the cash withdrawal value hereof, in which 
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case this certificate shall thereupon become null and void and be surrendered to 
the Association in consideration of the cancellation of the indebtedness. While 
this certificate is thus continued in force, the member may resume the payment 
of monthly or other payments without furnishing evidence of good health, and the 
accumulated loans and interest may be repaid or allowed to stand as a lien 
against this certificate. 

“5. Cash loan. * * *” (not important here). 

The certificate contained this agreement: “It is agreed by the member holding 
this certificate that the certificate, the Charter or Articles of Incorporation, the 
By-Laws of the Association and the application for membership, and the medicai 
examination, signed by the applicant, with all amendments to each thereof, shall 
constitute the agreement between the Association and the member; and any 
changes, additions or amendments to said Charter or Articles of Incorporation 
and By-Laws of the Association enacted subsequent to the issuance of this 
certificate shall be binding upon the member and his beneficiary, or beneticiaries, 
and shall govern and control the agreement in all respects in the same manner 
as if such changes, additions or amendments had been made pricr to and were 
in force at the time of the application for membership.” 

The certificate was issued March 2, 1926, to John Edward Lawson of 
Arkansas City, Kan., a member of Homestead No. 1277, and named Amelia Jane 
Lawson, mother of the insured, as beneficiary. Payments for the certificate 
named thereon to be paid by the insured were, if made annually, $57.98; sem- 
annually, $30.10; quarterly, $15.20; monthly, $5.35; children’s home fund, monthls, 
10 cents. The amount of the Homestead dues was not indorsed on the certificate, 
but it is agreed they were 20 cents per month. The certificate had attached a 
rider, quoting from a by-law: “Monthly payments are due on the first day of 
each month. The member shall have until the last day of the month in whicli 
to pay the same before being suspended.” Also a statement that it would cost 
less if remittances were made quarterly, semiannually, or annually. 

The insured paid an annual payment in March, 1926, another in March, 1927, 
another in March, 1928, and another in April, 1929. He made no payment ir. 
March or April, 1930. He was killed in an airplane accident April 24, 1930. 
The principal controversy here is: For what sum was the certificate in force at 
the time of his death? On behalf of the association it is contended that under 
the certificate, and specifically under paragraph 1 relating to “Paid-up and 
extended protection, withdrawal equities and loan yalue,” it automatically becanie 
a paid-up certificate for $293 in accordance with the table shown on the certificate. 
Plaintiff, the beneficiary named in the certificate, contends this interpretation o1 
the certificate is incorrect and that she is entitled to the full $5,000 benefit 
provided in the certificate for the accidental death of the insured, for the reasons: 

First, the certificate alone is not the contract between the parties. The contract 
consists of the certificate, the charter or articles of incorporation, the by-laws of 
the association, the application for membership, and the medical examination, with 
all amendments thereof made between the time the certificate was issued and the 
death of the member. One of the by-laws (section 118), in force at the time 
the certificate was issued, reads as follows: “The Correspondent shall not accept 
either dues or assessments alone. Each and every member notified that an extra 
or increased benefit assessment has been levied and ordered by the Board oi 
Directors in the manner provided, who shall fail to pay the same on or before 
the last day of the month for which said extra or increased assessment has 
been levied, or who shall fail to pay the regular payment, including his dues, oa 
or before the last day of the month in which the same falls due, or who shall 
engage in any of the prohibited occupations mentioned in these By-laws, or who 
shall become addicted to the intemperate use of intoxicating liquors, opium or 
morphine, so as to impair his health, or who shall be convicted of a felony, or 
who shall attempt to commit suicide, shall be automatically suspended, without 
any action on the part of any Homestead or any officer or officers of this 
Association, and the certificate held by such member shall immediately become 
null and void, and all payments made thereon shall be forfeited, payments to the 
local Correspondent notwithstanding. Provided that a member holding Form C 
certificate on which he has paid the monthly or other required payments fer 
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three full years or more shall be entitled, within thirty days from the date of 
his said suspension, to exercise one of the options specified in his said certificate 
relating to paid up and extended protection or cash withdrawal value, but only 
upon the terms and conditions contained in his said certificate; provided, however, 
no such election shall be valid unless in writing, signed and duly acknowledged by 
the member before a Notary Public or witnessed by the Correspondent of the 
member's Homestead within said thirty-day period and received by the Secretary 
of the Association within forty days from the date of suspension. If the member 
exercises no such option within said thirty-day period, then his certificate shali 
be in force for only the amount and period provided by the terms thereof.” 
(Italics ours.) 

Under this by-law none of the options named in the certificate under the 
heading, “Paid-up and extended protection, withdrawal equities and loan value,” 
automatically went into effect for the reason that the by-law gave to a membe1 
holding Form C certificate, on which he had paid three years or more, thirty 
days from the date of his suspension in which to exercise the option. It is 
conceded in this case that the insured had all of the month of March, 1930, in 
which to make his payment, and that he did not become suspended before mid- 
night on March 31. By this by-law he had thirty days thereafter in which to 
make his election of options. He died within the thirty days without having 
made such an election, but soon after his death, and within the month of April, 
his beneficiary, the plaintiff herein, did make an election to take extended insurance, 
which, under the table shown by the certificate, was for four years, 133 days, and 
under which the certificate would have been in full force at the time of the 
death of the insured. There is much argument in the brief as to whether 
plaintiff could make such an election; she contending that she could do so under 
the law applicable to such a situation, while defendant contends that the right 
of election was personal to the insured and could not be exercised by anyone 
else, and certainly not after the death of the insured. We find it unnecessary 
to rule on this point for the reason that this by-law was amended in January, 
1928, and again in June, 1929, as section 108, which last amendment was in force 
at the time of the death of the insured. It reads: “The Local Secretary shall 
not accept either dues or assessments alone. Each and every member who shall 
fail to pay the Local Secretary of his Homestead the regular payment, including 
his dues, on or before the last day of the month in which the same falls due, 
or who shall within two years from the effective date of his certificate engage 
in any of the prohibited occupations mentioned in these By-laws, or who shall 
become addicted to the intemperate use of intoxicating liquors, opium or morphine 
so as to impair his health, or who shall be convicted of a felony, or who shall 
attempt to commit suicide, shall be automatically suspended without any action 
on the part of any Homestead or any Officer or Officers of this Association and 
the certificate held by such member shall immediately be null and void and ail 
payments made thereon shall be forfeited, notwithstanding any payments made 
to the Local Secretary after the date of such suspension unless the same are 
made in full compliance with the By-laws of the Association relating to reinstate- 
ment of members. Provided, however, if the certificate of a member whicn 
provides for paid-up or extended insurance on default of payments, afier the 
payment by the member of the rewired payments for three or more full years, ts 
suspended as herein provided, tt shall be continued in force for that part of tir 
death benefit only and for the period provided by the terms of said certificate m 
the event of default of payments by the member.” (Italics ours.) 

From the statement of the contents of the certificate hereinbefore made there 
were, broadly speaking, two classes of benefits: (a) Death benefits; (b) total or 
partial disability benefit. It will he observed that this by-law did not continue 
the certificate in force for the total or partial disability benefit, but did continue 
it in force for death benefit, which is the class of benefit sought to be recovered 
for in this action; and by this by-law the certfiicate was to be continued in force 
“for the period provided by the terms of said certificate.” The only period 
specifically provided by the terms of the certificate for it to be continued in 
force, it having been paid on for four full years, is four years and 133 days. 
This amended by-law, binding on the association and the member, continued tie 
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certificate in force for the death benefit for time later than the date of the deati: 
of the insured. 

{1, 2] Here, the parties agreed that the contract between them should inciude 
the by-laws then existing, or as they should be later amended. Under such circum- 
stances the amended by-law became a part of the contract. Reno Lodge vy. Grand 
Lodge, 54 Kan. 73, 37 P. 1003, 26 L. R. A. 98; Miller v. National Council, 69 
Kan. 234, 76 P. 830; Kirk v. Fraternal Aid Association, 95 Kan. 707, 149 P. 400; 
Messenheimer y. Fraternal Aid Union, 103 Kan. 552, 175 P. 679; Gray v. Grand 
Lodge, A. O. U. W., 111 Kan. 88, 206 P. 311; Dey v. Knights and Ladies of 
Security, 113 Kan. 86, 213 P. 1066; Haney v. Farmers’ Alliance Ins. Co., 134 
Kan. 5, 4 P. (2d) 460. 

Appellant argues, if there were inconsistency between the terms of the cer- 
tificate and the by-laws, the terms of the certificate should control. We do not 
understand that principle to be applicable here. Where the contract consists of 
the by-laws, the certificate, and certain other documents, all should be considered. 
They should be construed together. If there is inconsistency in them when so 
considered, the court will, when interpretation is possible, so construe them as to 
give the insured the benefit of provisions favorable to him. Pyramids vy. Drake, 
66 Kan. 538, 72 P. 239; Grand Lodge, A. O. U. W. v. Smith, 76 Kan. 509, 92 P. 
710; Grand Lodge, A. O. U. W. y. Crandall, 80 Kan. 332, 102 P. 843; Forney v 
Insurance Co., 87 Kan. 397, 403, 124 P. 406; Tucker v. Kirkpatrick, 106 Kan. 881, 
189 P. 946; Ellis v. Fraternal Aid Union, 108 Kan. 819, 823, 197 P. 189. 

We conclude the association is bound by this amended by-law, and under it 
plaintiff is entitled to recover. 

[3] Plaintiff claimed the right to recover for another reason. In July, 1928, 
the defendant association prepared and had printed a four-page leaflet, spoken of 
in this record as a “circular,” one of which it caused to be mailed to the insured, 
John Edward Lawson. This leaflet was entitled: “The Stability of Legal Reserve 
Insurance as issued by The Brotherhood of American Yoemen, Based upon an 
Acturial Analysis of our Certificates.” In part it reads: “ ‘Protection First’ the 
Watchword. The one idea which can never be lost sight of in devising a certificate 
form is that there can be no slightest chance that the promised benefits will not 
be paid. The members of our Society have the very best assurance that the Yoe- 
men will meet all its promises; namely, the fact that our rates are based on the 
most conservative mortality standard in general use, the American Experience 
Table of Mortality, and the fact that the Society maintains at all times the required 
reserve according to that table of mortality and 4 per cent interest.” 

There is more of a similar nature and a discussion of uses which may be 
made of refunds and a further discussion of optional payments to beneficiaries. 
Then follows: 

“Protection in Case of Lapse. The beneficiary of the members must not only 
be protected as long as the member remains in good standing and keeps up his 
premium payments, but as long as the Society can protect that beneficiary by means 
of the reserve. 

“Accordingly, in case of lapse, after a certificate has been in force for three 
or more years, the following non-forfeiture options will carry -the protection of 
the member's beneficiary beyond the date when he becomes suspended or lapsed: 


“1. Automatic Continued Protection. If a member becomes suspended for 
non-payment of premiums, after his certificate has been in force for three years 
or longer, the Society, without any directions from him, will take from his reserve 
the amount of his monthly premiums, and thus keep his certificate in force for 
as many months as the money in reserve will carry. Later, if the member wishes 
to reinstate, he can do so without a medical examination. The monthly premiums 
so borrowed from the reserve are deducted from the death benefit in case of 
death, and as long as they remain unreturned they bear six per cent interest. These 
borrowed premiums can be repaid at any time, or they can remain unpaid as long 
as the total with interest, does not exceed the required reserve. 


“2. Extended Protection. In order to continue the insurance after lapsation 


on this option, the member must give written directions to that effect, to the Home 
Office. * * * 


“3. Paid-Up Protection. This option also requires written notice * * *” 
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This is followed by a paragraph concerning terms of payment of premiums or 
contributions, and a statement of the forms of certificates issued by the associa- 
tion, including “Twenty Payment Life,” which is the form of certificate sued on 
in this action. 

The fourth paragraph, under the heading “Paid-up and extended protection, 
withdrawal equities and loan value,” in the certificate, provides briefly that upon 
written request of the member, his payments, if not made, would be charged against 
the loan value of his certificate and keep it in force as long as the loan value 
would do so. If the provisions of this leaflet are to be given effect, the associa- 
tion, without a written request from the member, would use the reserve or loan 
value of the certificate for that purpose. This was to he done to protect bene- 
ficiaries. The reserve or loan value of this certificate in March, 1930, was $80. 
Had it been applied toward the payment of premiums,! as the leaflet stated it would 
be applied without request from the member, or as it would have been applied 
under the certificate had the member requested it, the certificate would have 
remained in force for a period much later than the death of the insured. The 
association contends it is not bound by what was stated in this leaflet for the reason 
that it was nothing more than a circular prepared and mailed out for advertising 
purposes and was descriptive only of new forms of certificates then being issued, 
and had no reference to certificates previously issued, such as is sued on in this 
action; that it was not signed by the officers of the association, and that it did not 
purport to amend any existing by-laws. By the pleadings in this case it was 
charged by the plaintiff, and admitted by the defendant, that it was prepared and 
sent out hy the association; hence, whether it was signed by the officers of the 
association is of no consequence. As previously noted, the board of directors of 
the association had extensive powers. A by-law in force at the time the certificate 
sued on in this action was issued, and ever since, provides that the board of direc- 
tors, in the interim between meetings of the Supreme Conclave, shall have power 
to adopt, amend, repeal, promulgate, and enforce all rules and regulations pertain- 
ing to: (1) The amount of death, disability, or other benefits that may be pro- 
vided or agreed to be paid to members; (2) the rate of monthly or other payments 
to be made by members: (3) the reinstatement of members and exchange of cer- 
tificates from one form to another; (4) ‘‘and all other matters regarding a plan or 
system of benefits as distinguished from the social or general features of the 
Association. * * *” The record discloses these extensive powers of the hoard 
of directors were exercised from time to time. Even the form of the certificate 
sued on in this action, in one important respect, was not specifically provided for 
hy the by-laws nor the rate of payments by the member set out by the by-laws; 
but these matters were determined hy orders or resolutions of the board of direc- 
tors. So, here we have provisions affecting the rights of members under their 
certificates concededly prepared and sent out by the proper officers of the associa- 
tion, who had authority under the by-laws to do the very thing attempted to be 
accomplished. namely, authorize the use of the reserve to keep a certificate in force 
for the benefit of beneficiaries without requiring a written request therefor from 
the member. There is nothing in the leaflet or circular which indicates that it 
applied to new forms of certificates only, or that it was intended solely for adver- 
tising purposes for getting new members. On the other hand, it describes the 
specific certificate issued to the insured in this case. It was sent to him hy the 
association. He read it and understood that it applied to his certificate. There is 
oral testimony to that effect. Appellant complains that such oral testimony was 
admitted, but certainly it goes no further than the association would expect the 
member to do if there were no such oral testimony, namely, that he read it, under- 
stood that it applied to his certificate, and further understood that if his payments 
were not made promptly the association, without written request on his part, would 
use the reserve of his policy, which he knew was more than enough to pay his 
annual premium, to keep it in force for the protection of his beneficiary. Certainly 
the association is not in position to say that a member who complies with informa- 
tion conveyed to him by the association under authority of its by-laws has acted 
to his prejudice and rendered his certificate void. As bearing on this point, see 
Ellis vy. Fraternal Aid Union, supra; Green v. Insurance Co., 112 Kan. 50, 54, 209 P. 
670; Bierbach vy. Mutual Benefit Health & Accident Ass’n, 100 Neb. 675, 161 N. W. 
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251; and New York Life Insurance Co. v. Eggleston, 96 U. S. 572, 24 L. Ed. 841, 
and the authorities collected in Rose’s notes thereon. 

Plaintiff argues two other questions as to the liability of the association, but 
in the view we have reached on questions hereinbefore determined it is not neces- 
sary to consider them. 

[4] Finally, appellant contends it should not be required to pay because there 
was no formal proof of loss. Plaintiff alleged that formal proof of loss had been 
waived, and defendant put that question in issue by the answer. The trial court 
found the association was notified promptly of the death of the insured; that it 
immediately admitted liability for $293 only; that a little later the association sent 
a representative to the beneficiary, who admitted liability for the amount of paid-up 
insurance and offered to pay it. When plaintiff refused to accept that sum, $500 
was offered, and that was refused. There has never been a contention that the 
defendant was not liable in some amount; neither was there any contention in the 
trial court that defendant was not liable by reason of the manner in which the death 
of the insured occurred. It is conceded now that formal proof of death on blanks 
furnished by the association could have been made readily. Under these circum- 
stances the making of such proof was a formal matter only. The lack of it was no 
handicap to the association, and the trial court correctly held such proof had been 
waived, 

The judgment of the court below is affirmed. 


NEW ENGLAND MUT. LIFE INS. CO. v. LE VEY. No. 36. 
Supreme Court of Michigan. Aug. 29, 1933. 
249 Northwestern Reporter 854. 
1. INSURANCE. 

Evidence held not to show that acceptance of premium by agent’s clerks was 
clerical error so as to relieve insurer from effect of acceptance as waiver of fraud 
claimed against insured. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE. 

Insurer which received and kept installments of premiums collected by agent 
and his clerks accepted installments so as to waive fraud claimed against insured 
regardless of authority of agent or his clerks to waive fraud. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) * 

3. INSURANCE. 

_ Insurer’s acceptance of premiums after discovery of facts claimed to show 
fraud on part of insured held waiver of fraud and of previously attempted can- 
cellation of disability and double indemnity agreements. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from Circuit Court, Wayne County, in Chancery; George W. Sample, 
Judge. 

Bill by New England Mutual Life Insurance Company against Herbert L. Le 
Vey, who filed a cross-bill. From a decree for defendant plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

Angell, Turner, Dyer & Meek, of Detroit, for appellant. 

Casper C. Cutler, of Detroit, for appellee. 

FrEap, Justice. 


July 15, 1930, plaintiff issued to defendant a life insurance policy, annual 
premium $583, with supplemental agreements for waiver of premium and for 
income during total and permanent disability, premium $91.50, and double indem- 
nity in ¢ase of death by accident, premium $17. 50. The life feature of the policy 
has become incontestable. This bill is to cancel the supplemental agreements for 
alleged fraud in concealment of prior disease and medical treatment. Defendant 
filed a cross-bill to establish the agreements as valid and to recover installments 
due thereon. Defendant had decree. 

Defendant took sick November, 1930, and it is conceded he became totally dis- 
abled in January. He had been treated at the University Hospital at Ann Arbor 
for boils from August, 1929, to June, 1930, and (time not shown) had had an opera- 
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tion for hemorrhoids. Neither was disclosed in his written application or medical 
inquiry signed by him, although he claims he told both the soliciting agent and the 
medical examiner of the treatments. The fact of the treatments for boils, with 
name of attending physician, was communicated to plaintiff before the policy was 
issued, through report of its agent, after further interview with defendant, but 
the details of the treatment, symptoms, and diagnosis did not reach the home office. 
The court held there was no fraud, and, if there was, plaintiff had waived it. The 
latter ground is decisive and has the merit of shortening the opinion. 

On February 2, 1931, defendant notified plaintiff of his disability and was 
advised to wait four months, as required by the policy, before making proof of 
claim. He made the proof June 2d. In the interim and afterward, with defend- 
ant’s co-operation, plaintiff conducted a thorough investigation, by inspection of 
the hospital records, interviews with defendant’s physicians and his neighbors and 
otherwise. The last item of the inquiry seems to have been a supplemental report 
which plaintiff's state agent, Mr. Utter, wrote would follow his letter of July 21st. 
On request of the company, with disclosure of its desire to avoid the liability, Mr. 
Utter had given personal attention to the matter. 

August 7th, with full knowledge of the facts, plaintiff wrote defendant deny- 
ing liability for the disability hecause defendant had failed to disclose to the medi- 
cal examiner the fact that he had been under treatment in 1929 and 1930, he was 
not in good health at the date of the application, and the company believed his 
condition represented the progress of his prior disease. Plaintiff further reserved 
all legal defenses and right to base its declination upon any other existing ground. 
It said nothing about canceling the contract. 


Utter was the general state agent of plaintiff, with duty and authority to 
collect premiums. Defendant’s second premium was due July 15, 1931, with 31 
days’ grace for payment. August 14th, 7 days after the company had denied lia- 
bility, defendant paid at Utter’s office $83.50, in cash, received credit for dividend 
of $109.50, and the next day executed three notes, one for $167 and two each for 
$166, dated July 15th and due in three, six and nine months, respectively, repre- 
senting the balance of the total premium, including the premium on the disability 
agreement. The first two notes were paid in November and February. The last 
note was due April 15, 1932. 

February 9th defendant commenced action at law to recover the accrued in- 
stallments for disability. March 2d plaintiff brought this suit and a temporary 
injunction was issued to restrain prosecution of the action at law. April 4th 
defendant moved to dissolve the injunction because plaintiff had waived the alleged 
fraud in failing to tender back premiums collected and in collecting premiums after 
discovery of the facts. April 15th plaintiff tendered to defendant the first year’s 
premiums collected on the supplemental agreements. It refused defendant’s tender 
of payment of the last note due April 15th. 

Plaintiff's claim is untenable that, because the remaining note unpaid was 
greater than the supplemental premiums for the second year, it had accepted no 
premium on such agreements after discovery of the fraud. No differentiation 
among premiums was made in the receipts, notes, or notices of due dates of notes, 
including notice which Utter sent defendant of approaching maturity of the last 
note. Each payment and note represented a proportionate amount of each feature 
of the policy. The parties had no other idea of it, nor was other claim made until 
after litigation arose. 


[1] Utter said the handling of the premium was a “clerical mistake” of his 
clerks. Regardless of the company’s liability for the action of the clerks, 14 
R. C. L. 1160, the claim is not sustained by the facts. The clerks followed 
routine in arranging the notes and in sending out notices to the insured of their 
due dates. Mr. Utter knew the situation, as he was actively aiding the company in 
finding a defense. The record does not show that the clerks were instructed to 
refuse supplemental premiums from defendant. It does not show that Utter 
was instructed by the company to refuse such premiums. It contains no basis 
for defense by claim of error of clerks. 

[2] Nor are we concerned with the authority of the general state agent or 
his clerks to waive anything. The company itself accepted the premiums on the 
supplemental agreements because it received and kept, not only the first installment, 
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but also the portions represented by the three and six months’ notes, which were 
paid. 
[3] Plaintiff's acceptance of the premiums after discovery of the facts was a 
waiver of the claimed fraud and of the attempted cancellation, if, indeed, its 
letter of August 7th may be construed as a notice of rescission. Hilt v. Metro- 
politan Life Ins. Co., 110 Mich. 517, 68 N. W. 300; Lord v. National Protective 
Society, 129 Mich. 335, 88 N. W. 876; 37 C. J. 536; 14 R. C. L. 1158, 1190. 
Plaintiff complains of fees allowed by the court to medical witnesses, but we 
discover no abuse of discretion in that respect. 
Decree affirmed, with costs. 


McDonald, C. J., and Clark, Potter, Sharpe, North, Wiest, and Butzel, J}., 
concur. 


ALLEN et al. v ETNA LIFE INS. CO. et al... No. 5232. 
Springfield Court of Appeals. Missouri. Aug. 19, 1933. 
62 Southwestern Reporter (2d) 916. 

1. INSURANCE. 


Policy making premiums payable during insured’s lifetime and insurance 
payable at death /ield ordinary life nonparticipating policy issued by old line life 
insurance company within statute (Rev. St. 1929, §§ 5690-5744). 

(For other cases, see Insurance, Dec. Dig. § 124.) 

2. INSURANCE. 

Person paying premiums, or arranging for payment on his own account, may 
insure his life, making any one beneficiary, notwithstanding beneficiary lacks 
insurable interest in insured’s life. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

3. INSURANCE. 

Evidence showed that insured’s son-in-law, not insured, took out policy on 
insured’s life and paid premiums, and, since son-in-law lacked insurable interest, 
policy constituted wagering contract as to son-in-law, who could recover only 
premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
4+. INSURANCE. 

That life policy is assigned to beneficiary, who lacks insurable interest, for 
beneficiary to pay premiums, gives beneficiary no interest, except to extent of 
his advat<es. 

(For other cases, see Insurance, Dec. Dig. § 122.) 

5. INSURANCE. 

That beneficiary paid premiums gave him no vested interest in life policy 
which reserved right to change beneficiary. 

(For other cases, see Insurance, Dec. Dig. $ 586.) 

6. INSURANCE. 

Contention that change of beneficiaries of life policy pursuant to insured’s 
request was not fully completed when insured died sield not available to original 
beneficiary, where, as to such beneficiary, policy constituted wagering contract. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Circuit Court, New Madrid County; John E. Duncan, Judge. 

Suit by Viola Allen and others against the tna Life Insurance Company, 
which filed an answer in the nature of a bill of interpleader, and Reva Allen. 


From a judgment granting the last-named defendant partial relief, such defend- 
ant appeals. 


Affirmed. 

Sharp & Baynes, of New Madrid, for appellant. 
Finch & Finch, of Cape Girardeau, for respondents. 
Smiru, Judge. 


This is a suit growing out of a life insurance policy issued upon the life of 
one Emanuel R. Davidson by the Aitna Life Insurance Company of Hartford, 
Conn., payable to Martha V. Allen, named in the caption of this case as Viola 
Allen, and Reva Allen, daughter and son-in-law of the insured. The record 
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shows that Viola Allen obtained a divorce from her husband, Reva Allen, some 
months before her father, Emanuel R. Davidson, died. On the 8th day of June, 
1925, Emanuel R. Davidson signed an application for the insurance, and on the 
8th day of July, 1925, a policy was issued for $2,000, payable one-half to Martha 
V. Allen, daughter, and one-half to Reva Allen, son-in-law. 

On the 7th day of September, 1931, a written request for a change of bene- 
ficiaries in said policy was made by Emanuel R. Davidson wherein he requested 
that the beneficiaries under said contract be changed to provide that the amount 
to become due thereunder by reason of the death of the insured shall be made 
payable to Viola Allen the sum of $1,000 and Goldie Miller and Verbal Parker 
the sum of $500 each, all daughters of the insured. 

This request was received by the insurance company, and the company 
notified the insured that the policy would have to be returned to it before the 
change of beneficiaries could be made. The policy was not returned to the com- 
pany, and on the 16th day of September, 1931, Emanuel R. Davidson died. The 
policy, at the time of the death of the insured, was in the hands of Reva Allen. 

The three daughters above named made request for payment to them of the 
entire amount of the policy, and this suit for the payment thereof was filed. 
Reva Allen was made defendant. The petition asks for judgment against the 
“Etna Life Insurance Company in the sum of $2,000, and for a finding that Reva 
Allen has no right, title, claim, or interest in said policy, and for costs. Sum- 
mons was issued and served upon Reva Allen. The defendant Etna Liie Insur- 
ance Company filed an answer in the nature of a bill of interpleader, confessing 
liability on the policy in the sum of $2,000, and asked permission to pay the same 
into court. This was granted: the sum was paid into court; and the insurance 
company was discharged. Defendant Reva Allen filed an answer in which he 
praved judgment against the defendant “Etna Life Insurance Company in the 
um of $1,000. 

There is not much controversy over the facts in the case. On the 8th day of 
June, 1925, Davidson made application to the insurance company, an old line 
company, for an ordinary life nonparticipating policy on his life in the sum of 
$2,000, payable to “Martha V. Allen and Reva Allen, daughter and son-in-law of 
the insured, equally, or the survivor.” The policy was issued and delivered to 
Davidson, who turned the policy over to Reva Allen, and the policy was thereafter 
in the possession of Reva Allen, and all premiums were paid by Reva Allen. The 
premiums were $46.48, payable semiannually. The company evidently had notice of 
the fact that Reva Allen was to make the payments, for all notices for the pay- 
ment of premiums were mailed to Reva Allen. 

The record shows that Reva Allen filed a petition for divorce from Viola 
Allen, and that she filed a cross-petition, and in May, 1931, she obtained a decree 
of divorce from Reva. 


On the 7th day of September, 1931, Emanuel R. Davidson signed and mailed 
to the A&tna Life Insurance Company a request to change the beneficiaries under 
this policy to Viola Allen, Goldie Miller, and Verbal Parker. This request was 
sent in to the insurance company and returned by it to Davidson, without any 
action thereon, with the request that the application to change the beneficiaries be 
accompanied by the policy in accordance with the express terms thereof. Nothing 
further was done relative to changing the beneficiary, and on the 17th day of 
September, 1931, ten days after the original application to change had been signed, 
Emanuel R. Davidson died, and no change of beneficiary was ever made. The 
testimony was that Reva Allen paid all of the premiums paid on this policy of life 
insurance, and also showed that Davidson said, after he had taken out this policy 
for the benefit of Martha V. Allen and Reva Allen, that he would take out a policy 
in favor of his other children, provided they would pay the premiums as Reva 
Allen had done in the case of the policy in question. The testimony also showed 
that no demand was ever made upon Reva Allen for the policy by Mr. Davidson 
for the purpose of having the beneficiary changed at the time he attempted to do so. 

Under the foregoing statement of facts, the circuit court held that Reva Allen 
should recover $270.88, the amount of the premiums paid by him, and that the 
remainder of the policy should be divided between Viola Allen, Verbal Parker, 
and Goldie Miller. After an unavailing motion for new trial, defendant Reva 
Allen has brought this case to this court for its consideration, under several 
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assignments of error, such of which assignments as we deem necessary with 
evidence pertaining thereto we shall hereinafter consider. 

{1] The policy in this case was introduced in evidence, and it contained these 
words, “Premiums payable during the lifetime of the insured. Insurance payable 
at death. Nonparticipating.” So we think there is no doubt but that the policy 
in question is an ordinary life nonparticipating policy issued by a company operat- 
ing under what is commonly called or designated as an old line life insurance 
company, and is governed by the provisions of article 2, chapter 37 (§§ 5690- 
5744), of the Revised Statutes of Missouri 1929 (Mo. St. Ann. art. 2, c. 37, §§ 
5690-5744). Mattero v. Central Life Ins. Co., 202 Mo. App. 293, 215 S. W. 750. 

[2] We have reached the conclusion that Emanuel R. Davidson had a legal 
right to apply for insurance in this company upon his own life, and make Reva 
Allen, his son-in-law, beneficiary under the policy, provided the insured paid for 
the insurance, or arranged for the payment upon his own account. Lee vy. Equit- 
able Life Assur. Co., 195 Mo. App. 40, 189 S. W. 1195, 1196; English v. Reliable 
Life & Accident Ins. Co., 220 Mo. App. 837, 272 S. W. 75. 

This conclusion is reached, not because Reva Allen was the son-in-law of the 
insured, or had an insurable interest in the life of the insured, but because an 
insured may take out a policy upon his own life and upon his own payment of 
premiums and make any one that he may choose the beneficiary, provided the 

‘application and the payments are his own voluntary acts and deeds. We are not 
attempting to hold that these acts may not be done by an agent. 

[3] In this case, however, the testimony does not show conclusively that the 
policy was taken out by the insured or that any of the payments were made by him 
or for him. 

The record does show that the application was signed by Emanuel R. David- 
son, 

When Reva Allen was on the stand, he identified the insurance policy, and 
said: “I have had possession of the policy ever since it has been issued. I have 
paid the premiums on that policy.” There was no controversy about his paying 
all the premiums. That was admitted. 

He further said: “Floyd B. Gale of Parma, Missouri, was the agent who issued 
the policy. I didn’t have the money to take it out at the time I took it out, and he 
told me to have him sign it, and I gave Mr. Gale a note for the first premium on 
the policy, my father signed the note. I afterwards paid the note. I paid the 
premium on this policy. I never gave my consent to any change in beneficiary of 
this policy. At all times since the policy was issued, I have had the policy in my 
possession. No demand was ever made upon me by the company or anyone else 
for this policy.” 

He testified that he thought the policy, when it came from the company, 
came to Mr. Gale at Parma, but that he would not be positive about that. He did 
not think it was sent to him. He testified that he notified the insurance company in 
writing that he held the policy. He also testified that he was not related in any 
way to the insured at the time of the trial, but was his son-in-law at the time the 
policy was issued. 

TJ. A. Allen, the father, of Reva Allen, testified as follows: 

“IT knew Mr. Emanuel R. Davidson during his lifetime. I have talked with 
him about this policy of insurance he had with the Etna Life Insurance Company ; 
he said that he made the policy to Reva so that he could give the children some- 
thing if he died off, and that he offered the other girls the same thing if they 
would take it. He said that he offered the other girls the same thing, to take out 
a policy on him and pay the premium, the same thing that he offered Reva wher 
he came to me to get the money, to sign a note for the first premium. He talked 
to me several times about that and the conversation was just about the same. 


“Cross Examination by Mr. Gallivan. 


“I had the policy in my safe over there. I think we had the safe several 
vears, my son had been gone up in Iowa a couple of years, yes two or three years 
he was gone and the policy was in my hands in the safe for safekeeping; that 1s 
where it was when it was brought to him, at that time he was a partner in the 
business, it was put in this safe at that time; it was the Grain Company's safe; 
it has been in the same place all of the time; I was not asked to send it to have 
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the beneficiary changed; they did not ask me to deliver it; Mr. Davidson didn’t 
tell me he wanted to change the beneficiary in the policy.” 

The two Allens were the only witnesses who took the stand in the case. The 
other evidence consisted of the policy, the checks showing payment by Reva Alien, 
and the written request for a change'of beneficiaries, with the ietter from the 
company stating that the policy would have to be sent in before the change could 
be made. 

We think this testimony falls far short of showing that the insured took out 
the insurance himself and paid the premiums himself, or arranged for the pay- 
ment thereof. The testimony of Reva Allen shows that he and the agent of the 
company arranged for the insurance to be written, and that he arranged for pay- 
ment of the first premium by giving a note with security. 

He said: “I didn’t have the money to take it out at the time I took it out.” 
This clearly shows that he was arranging with the agent himself to take out the 
policy, and there is not a particle of testimony in the record that Davidson ever 
did anything, except to sign the application, and Reva Allen said the agent “told 
me to have him sign it, and I gave Mr. Gale a note for the first premium.” 

The defendant does not claim that, because he was a son-in-law, he had an 
insurable interest in the insured, and we hold that he did not on that ground. So 
we are forced to the conclusion that, since the evidence fails to show that the 
insured took out the policy and paid, or arranged for payment of, the premiums 
thereon, and since the evidence does show that Reva Allen took out the policy and 
paid the premiums, the policy comes within that class of wagering contracts, and 
is therefore not enforceable, so far as the defendant Reva Allen is concerned. 
We think we are sustained in this conclusion by the following decisions of our 
courts: Reynolds v. Prudential Ins. Co., 88 Mo. App. 679; Ryan v. Metropolitan 
Life Ins. Co., 117 Mo. App. 688, 93 S. W. 347; Locher v. Kuechenmiester, 120 
Mo. App. loc. cit. 719, 98 S. W. 92; Deal v. Hainley, 135 Mo. App. loc. cit. 513, 116 


S. W. 1; Williams v. People’s Life & Accident Ins. Co. 224 Mo. App. 1229, 35 
S. W. (2d) 922, 923, and cases there cited. 


[4] The defendant contends this policy was assigned to him, by delivery, for 
him to pay the premiums. The testimony fails to show this, but, even if such were 
the case, he would have no interest, except to the amount of his advances, and 
in this case his advances were nothing except the premiums paid. Locke v. Bow- 
man, 168 Mo. App. loc. cit. 129, 151 S. W. 468, and cases cited. 


[5] The defendant contends that, because he had paid the premiums, that gave 
him a vested interest in the policy. Where the policy reserves the right to change 
the beneficiary, as was specifically provided in this policy, the beneficiary has no 
vested interest, and the insured may change the beneficiary without the latter’s 
consent. Missouri State Life Ins. Co. v. California State Bank, 202 Mo. App. 347, 
216 S. W. 785; Metropolitan Life Ins. Co. v. Fidelity N. Bank & Trust Co., 200 
Mo. App. 676, 229 S. W. 399. 

[6] There might be some question in this case as to whether the change ot 
beneficiaries was fully completed, if properly insisted upon here by the right 
parties, but such a contention is not available to the defendant Reva Allen. It is 
our conclusion that his only interest in this policy is the amount paid by him in 
the way of premiums, and the trial court found he was entitled to this amount, 
and no appeal from that part of the judgment was taken by the other parties. 

There are other assignments of error, but we think what we have heretofore 
said covers the entire case, and it is our conclusion that no reversible error 


occurred in the case, and that the judgment should be affirmed. It is so ordered. 
Allen, P. J., and Bailey, J., concur. 


‘ BOWERS yy. MISSOURI MUT. ASS’N. No. 32669. 
Supreme Court of Missouri, Division No. 2. Aug. 12, 1933. 


62 Southwestern Reporter (2d) 1058. 
1, INSURANCE. 


_ Statute providing that defense of misrepresentation should not be valid in 
suits on life policies unless insurer deposited in court premiums received held 
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applicable to domestic assessment insurance companies (Rev. St. 1929, §§ 5735, 
5754). 
This is so because the Legislature in Rev. St. 1929, § 5754, providing 

that all foreign insurance companies should be subject to section 5735, 

which provides that defense of misrepresentation should not be valid 

unless insurer returns premiums, did not intend to exempt domestic assess- 
ment insurance companies and title of Rev. St. 1929, § 5754 does not 
indicate intent to limit section 5735 to foreign assessment companies. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

10. INSURANCE. 

Husband had insurable interest in life of wife suing for divorce and not 
then living with husband, where husband was communicating with wife and 
supporting wife and minor son (Rey. St. 1929, § 5751). 

(For other cases, see Insurance, Dec. Dig. § 116[4].) 

11. INSURANCE. 

life policy or designation of beneficiary, valid in its inception, remains so, 
though insurable interest or relationship of beneficiary has ceased, unless it is 
otherwise stipulated in. policy (Rev. St. 1929, § 5751.) 

(For other cases, see Insurance, Dec. Dig. § 123.) 

12. INSURANCE. 
; Policy on life of wife naming husband as beneficiary, and valid in its incep- 
tion, remains so, notwithstanding subsequent divorce (Rev. St. 1929, § 5751). 

(For other cases, see Insurance, Dec. Dig. § 123.) 

Appeal from Circuit Court, Green County; Warren L. White, Judge. 

_ Suit by Earl B. Bowers against the Missouri Mutual Association. Judgment 
for plaintiff was affirmed by the Springfield Court of Appeals [52 S.W.(2d) 599], 
which certified the case to the Supreme Court. 

Affirmed. 


Lee F. Kinder and Argus Cox, both of Springfield, for appellant. 

Haymes & Dickey, of Springfield, for respondent. 

Coorry, Commissioner. 

Suit brought by the beneficiary upon a contract of insurance issued by the 


defendant, a domestic corporation. Plaintiff recovered judgment for the face ot 
the policy or certificate, $1,000 and $20 interest, a total of $1,020. Defendant 
appealed to the Springfield Court of Appeals. That court affirmed the judgment 
in aneopinion reported in 52 S.W.(2d) 599, but deeming its opinion in conflict 
with that of the St. Louis Court of Appeals in Reed v. Missouri Mutual Asso- 
ciation, 5 S.W.(2d) 675, certified the case to this court. 

It seems to be conceded that defendant corporation was organized under the 
provisions of the law relative to insurance on the assessment plan, now article J, 
c. 37, § 5745 et seq., R. S. 1929, Mo. Stat. Ann. art. 3, c. 37, § 5745 et seq. Plain- 
tiff, however, contends that his petition pleads a cause of action as upon an old 
line insurance policy and that defendant’s answer pleads no facts bringing it within 
the law governing insurance on the assessment plan. The answer does not plead 
facts bringing defendant company or the policy in question within the law referred 
to. But defendant contends, and the Court of Appeals held, that plaintiff in his 
petition pleaded a contract of insurance on the assessment plan. Plaintiff in his 
brief here asserts that the controlling question on this appeal, and one that must 
be determined, is whether or not certain sections of the statute, to be hereinafter 
noted, apply to domestic corporations issuing insurance on the assessment plan. 
As will presently appear, that could be true only if the contract in question 1s 
one for insurance on the assessment plan. If it is an old line insurance policy, 
there can be no question as to the applicability of the statutes above referred to. 
Plaintiff’s petition refers to the policy or certificate issued to the insured, the 
written application therefor, and the articles of agreemet.t and by-laws of defend- 
ant as constituting the contract. Without burdening this pinion by setting out the 
pleadings and said instruments therein referred to, we shall for the purposes of 
this case treat the contract in question as a contract of insurance on the assess 
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ment plan, and for convenience shall refer to the certificate issued to the insured 
as the policy. 

At the time the application was signed, March 1, 1928, and when the policy 
was issued, March 3, 1928, the insured, Marietta Bowers, and the plaintiff, named 
as beneficiary in the application and policy, were wife and husband. She had sued 
him for divorce and the suit was then pending. A divorce was granted some time 
after issuance of the policy, the exact time not appearing. The application was 
made by plaintiff for and on behalf of his wife, he signing her name thereto. The 
chief controversy in the case arises out of defendant’s contention, made in its 
answer and supported by its evidence, that the condition of the applicant’s health 
was misrepresented in the application. In 1926 she had been afflicted with cancer 
of the left breast and in November of that year had submitted to a surgical 
operation therefor. For a time thereafter it was thought that operation had 
removed all of the cancerous tissue and that she was cured. The surgeon who 
performed the operation and treated her thereafter testified that for fifteen or 
eighteen months after the operation it “looked as though she might be well.” 
Plaintiff's testimony was to the effect that when the policy was issued she was in 
fairly good health and that he believed she had been cured. The evidence showed, 
however, that in fact the disease recurred and that she had another operation for 
it in September, 1928. The proof on both sides shows that she died of cancer of 
the left breast and shoulder in August, 1929. Defendant’s evidence tends to show 


that she was probably not free from the disease at any time after the first opera- 
tion. 


In the application the following statement appears: “3. I hereby warrant and 
agree that I am now of sound body, mind and health, and free from disease or 
injury. * * *. 5. (Q.) Have you any of the following diseases: * * * 
Cancer? (A.) No.” 

The defendant did not at or before the trial nor at any time deposit in court 
for the benefit of plaintiff, nor offer to return, the premiums or assessments which 
concededly had been paid regularly on the policy. Such further reference to the 
facts as may be necessary will be made in the course of this opinion. 


I. Section 5732, R. S. 1929, Mo. Stat. Ann. § 5732, provides that no mis- 
representation made in obtaining a policy of insurance on the life of a citizen of 
this state shall be deemed material, or render the policy void, unless the matter 
misrepresented shalf have contributed to the contingency or event on which the 
policy is to become payable and whether it so contributed shall be a question for 
the jury. Section 5735 (Mo. St. Ann. § 5735) provides: “In suits brought upon 
life policies, heretofore or hereafter issued, no defense based upon misrepresenta- 
tion in obtaining or securing the same shall be valid, unless the defendant shall, 
at or before the trial, deposit in court for the benefit of the plaintiffs, the premiums 
received on such policies.” 

Defendant in this case raises a question as to whether the plaintiff had an 
insurable interest in the life of his wife, to which we will advert later. But as 
forecast above, the question first demanding solution is whether section 5735, supra, 
applies. If it does, the defendant cannot assert the defense of misrepresentation as 
to the health of the insured, which is substantially its only defense except want 
of insurable interest, and alleged errors of the trial court in the admission and 
rejection of evidence bearing on the question of misrepresentation as well as 
alleged errors in the instructions on that issue become immaterial because defend- 
ant was not entitled to make that defense. 


Section 5732 and 5735, supra, and another section, 5740, R. S. 1929 (Mo. St. 
Ann. § 5740), relative to suicide as a defense, are found in article 2, chapter 37, 
R. S. 1929 (Mo. St. Ann. art. 2, c. 37), dealing generally with life and accident 
insurance. They have all been upon our statute books for many years and during 
all of the time to which we shall have occasion to refer. Prior to 1887 there was 
no statute providing specifically for contracts of insurance on the assessment 
plan. In that year the Legislature enacted such law (Laws 1887, p. 199), which 
with some subsequent amendments is now article 3 of chapter 37 (§§ 5745-5758 
TMo. St. Ann. art. 3, c. 37, §§ 5745-5758]). It was carried into the revision of 
1889 as article 3 of chapter 89, relating to insurance. Section 10 of the original act, 
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section 5869, R. S. 1889, reads: “Every corporation doing business under this 
article shall annually, on or before the first day of February, return to the super- 
intendent of the insurance department, in such manner and form as he shall pre- 
scribe, a statement of its affairs for the year ending on the preceding 3lst day of 
December, and the said superintendent, in person or by deputy, shall have the 
power of visitation of and examination into the affairs of any such corporation 
which are conferred upon him in the case of life insurance companies by the laws 
of this state; and all such foreign companies are hereby declared to be subject 
to and required to conform to the provisions of section 5912 of the Revised 
Statutes of Missouri, 1889: Provided, always, that nothing herein contained shall 
subject any corporation doing business under this article to any other provisions 
or requirements of the general insurance laws of this state, except as distinctly 
herein set forth. (Laws 1887, p. 199.)” 

Section 5912, R. S. 1889, referred to in said section 5869, is the statutory pro- 
vision requiring foreign insurance companies doing business in the state to appoint 
the superintendent of insurance to acknowledge or receive service of process in 
actions against them. For convenience we may refer to it as the service statute. 


The corresponding section of the present statute is section 5894, R. S. 1929 (Mo. 
St. Ann. § 5894). 


The statute of 1887, governing assessment insurance, remained unchanged 
until 1897 (Laws 1897, p. 129), when the Legislature repealed said section 5869, 
R. S. 1889 (section 10 of the original act) and enacted a new section in lieu 
thereof. (We shall call attention later to the title of the act of 1897.) The only 
change made in the statute as re-enacted was in the clause immediately following 
the semicolon. In section 5869, R. S. 1889, that clause had read, “and all such 
foreign companies are hereby declared to be subject to and required to conform 
to the provisions of section 5912 of the Revised Statutes of Missouri, 1889.” As 
re-enacted it was made to read, “and all such foreign companies are hereby 
declared to be subject to, and required to conform to the provisions of sections 
5855, 5912, 5849 and 5850 of the Revised Statutes of Missouri of 1889, and gov- 
erned and controlled by all the provisions in said sections contained.” As thus re- 
enacted said section has been carried forward in successive revisions of the 
statute, unchanged except for the numbers of the sections referred to so as to 
correspond to the section numbering in the respective revisions. Section 5754, 
R. S. 1929 (Mo. St. Ann. § 5754), reads: “Every corporation doing business under 
this article shall annually, on or before the first day of February, return to the 
superintendent of the insurance department, in such manner and form as he shall 
prescribe, a statement of its affairs for the year ending on the preceding thirty- 
first day of December, and the said superintendent, in person or by deputy, shall 
have the power of visitation of and examination into the affairs of any such 
corporation, which are conferred upon him in the case of life insurance companies 
by the laws of this state; and all such foreign companies are hereby declared to 
be subject to, and required to conform to the provisions of sections 5732, 5735, 
5740 and 5894, R. S. 1929, and governed and controlled by all the provisions in 
said sections contained: Provided, always, that nothing herein contained shall sub- 
ject any corporation doing business under this article to any other provisions or 
requirements of the general insurance laws of this state, except as distinctly herein 
set forth and provided. (R. S. 1919, § 6164.)” 


[1j Sections 5732, 5735, 5740, and 5894, R. S. 1929 (Mo. St. Ann. §§ 5732, 
5735, 5740, 5894), are, respectively, the misrepresentation statute, section 53849, 
R. S. 1889; the return of premiums statute, section 5850, R. S. 1889; the suicide 
Statute, section 5855, R. S. 1889; and the service statute, section 5912, R. S. 1889. 
The question as to the proper construction of said section 5754, R. S. 1929 (Mo. 
St. Ann. § 5754), arises from the use of the words “all such foreign companies” 
in the clause following the semicolon. Did the Legislature intend, by retaining that 
language of the original act, to exempt domestic assessment insurance companies 
from the operation of the statutory provisions relative to suicide, misrepresenta- 
tion, and return of premiums, expressly made applicable to foreign companies 
doing business and issuing the same kind of policies in this state? Appellant says 
yea, contending that the statute must be literally construed and that such con- 


3 
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struction necessitates that conclusion. Respondent, contra, contends that by fair 
and reasonable construction, seeking the lawmakers’ intent from the whole act and 
the evident purpose thereof, the statute makes domestic as well as foreign com- 
panies subject to the suicide, misrepresentation, and return of premiums statutes 
We agree with respondent. 

We do not find that the precise question indicated has been heretofore decided 
by this court. There are expressions in some cases indicating that the court 
thought the act of 1897 was intended to make all assessment insurance companies 
subject to the misrepresentation, suicide, and return of premiums statutes. For 
example, in Toomey v. Supreme Lodge Knights of Pythias, 147 Mo. 129, loc. cit. 
137, 48 S. W. 936, 938, the court, in discussing former rulings holding such com- 
panies exempt from the suicide statute under the 1887 act, said: “Whether this 
discrepancy was designed or was an oversight by the general assembly, it is nct 
the province of the courts to say; but it appears it was a mistake, for im 1897 
the legislature extended the law to all classes of insurance. Acts 1897, p. 129.” 

In Logan v. Fidelity & Casualty Co., 146 Mo. 114, 123, 47 S. W. 948, 950, the 
court said that the suicide statute established a general rule “applicable to any 
company whose contracts insure against death, and who attempts to avoid liabiliiv 
in case of suicide, except those companies doing business on the assessment plan, 
that were expressly exempted by reason of the provisions (section 5869, Rev. St. 
1889) of the act authorizing such companies to be organized and prosecute busi- 
ness in this state; and the force of that provision in favor of the assessment 
companies has been stricken down by an act of the legislature in 1897, so that 
the defense of suicide now is alike unavailing to all companies issuing policies 
upon the life of a citizen in this state, whether they be called ‘life,’ ‘accident,’ or 
‘assessment’ insurance companies.” 

[2] In Elliott v. Des Moines Life Ass’n, 163 Mo. 132, 157, 63 S. W. 400, the 
court said that the act of 1897 brought “assessment companies” within the pro- 
visions of the general insurance laws concerning suicides. But in the above cases 
the point now before us was not in issue and the court was not deciding whether 
or not the act of 1897 put foreign and domestic assessment companies on the same 
footing with regard to being subject to the suicide, misrepresentation, and return 
of premiums statutes. The same is true of Collins v. German-Amer. Mut. L. 
Ass’n, 84 Mo. App. 555, loc. cit. 556, wherein the St. Louis Court of Appeals said 
that by the act of 1897 “the legislature of this state amended section 5869 of the 
revision of 1889, so as to subject all corporations insuring on the assessment 
plan—home or foreign—to certain provisions of the revision applicable to ordinary 
life insurance business. One of these provisions is as follows: * * *” Quota- 
tion of the return of premiums statute follows. The statement that the act or 
1897 subjected both foreign and domestic companies to the return of premiums 
statute (and others therein referred to) is positive but not authoritative because 
obiter. In that case the defendant was a foreign corporation, and the question 
whether the act of 1897 applied in like manner to domestic companies was not 
involved. Such expressions so used cannot be treated as judicial interpretations 
of the statute in question for the reasons indicated, though they indicate the 
impressions of the writers concerning it. Decisions construing the act of 1887 or 
based upon policies governed by that act throw no light on the question because 
that act clearly exempted all assessment companies from the operation of the 
suicide, misrepresentation, and return of prcmiums statutes. 

In but two cases prior to the decision by the Springfield Court of Appeals in 
the instant case do we find that the question under consideration has been decided, 
viz., Reed vy. Missouri Mutual Ass’n, supra, by the St. Louis Court of Appeals, 
and Anderson vy. Missouri Benefit Ass’n, 198 Mo. App. 97, 199 S. W. 740, by the 
Kansas City Court of Appeals. In both the defendant was a domestic assessment 
insurance corporation. In the Reed Case the court held, without discussion, that 
the defendant could make the defense of fraudulent misrepresentation as to health 
without having returned or tendered the premiums or assessments it had collected, 
citing Wilson v. Brotherhood of American Yeomen (Mo. App.) 237 S. W. 212; 
id., 297 Mo. 655, 249 S. W. 650; and State ex rel. National Council, ete. v. 
Trimble, 292 Mo. 371, 239 S. W 467. The cases cited involved insurance issued 
by fraternal beneficiary associations which by statute are exempt from the mis- 
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representation and return of premiums statutes and do not constitute authority for 
the holding in the Reed Case. The court failed to note its own prior, though obiter 
statement in Collins v. German-Amer. Mut. L. Ass’n, supra, that by the act of 
1897 the return of premiums statute was made applicable to all assessment com- 
panies, home or foreign, and failed also to note the Anderson Case. 

In the Anderson Case the insured had committed suicide and that fact was 
urged as a defense. The court held that since the act of 1897 the provisions of 
the general insurance law relative to suicide were applicable to domestic as well 
as foreign assessment companies. The same reasoning and the same conclusion, 
of course, would apply to the misrepresentation and return of premiums statutes. 
The court referred to the exemption of assessment companies from said pro- 
visions of the general insurance law prior to 1897 and to the change then made in 
the law. Discussing the contention made in that case, as in this, that the change 
in the law subjected only foreign assessment companies to the provisions of the 
general insurance law referred to, the court well said: 

“Why the Legislature would desire to make such a discrimination between 
domestic and foreign insurance companies is beyond any explanation. We know ot 
no reason why the Legislature should apply the burden of the suicide clause to 
foreign companies and exempt domestic companies from the same. Such would 
be a discrimination which cannot be supposed in the absence of clear expression 
on the part of the Legislature to the contrary. See Goodson y. National Masonic 
Accident Association, 91 Mo. App. 350. 

“Ever since the amendment of 1897, or for more than 20 years, the bench and 
bar of this state have accepted section 6959, R. S. 1909 [Mo. St. Ann. § 5754], 
in its reference to sections 6945, 7042, 6937, and 6940 of the general insurance laws 
(Mo. St. Ann. §§ 5740, 5894, 5732, 5735], as covering both foreign and domestic 
insurance companies. See Collins v. Mut. Life Association, 84 Mo. App. loc. cit 
556; Logan v. Fidelity & Casualty Co., 146 Mo. loc. cit. 123, 47 S. W. 948; 
Toomey v. Supreme Lodge, 147 Mo. loc. cit. 137, 48 S. W. 936; Elliott v. Ins. 
Co., 163 Mo. loc. cit. 157, 63 S. W. 400.” 198 Mo. App. 97, 199 S W. 740, 741. 

In the instant case the Springfield Court of Appeals approved the reasoning 
and conclusion of the Anderson Case. 

Not only would the construction contended for by appellant make a discrimina- 
tion for which no good reason can be seen between domestic assessment companies 
and foreign companies licensed to do and doing the same kind of business in the 
state, but it would work a corresponding discrimination between their respective 
policyholders and beneficiaries, citizens of the state. The preferential exemption 
given the domestic company would be a disadventure to the beneficiary in a policy 
issued by it who might be compelled to sue on the contract, as compared to the 
beneficiary in a policy issued by the foreign company, as is well illustrated by the 
defense tendered in the Anderson Case and in the instant case. 

[3-7] In the act of 1887 foreign assessment companies were made subject to 
the service statute. There was no necessity or reason for making domestic com- 
panies subject to that provision, as service of process upon them could be obtained 
under other provisions of the law. In repealing and re-enacting section 5869, R. S. 
1889, in 1897, the Legislature doubtless recognized the propriety and necessity of 
continuing the provision making foreign companies subject to the service statute 
and for that purpose retained the old wording “foreign companies.” It may be 
also that, as suggested in the Anderson Case, the legislative purpose was to make 
clear that domestic companies were not to be subject to the service statute. That 
section, as re-enacted and now appearing in the statute book, is not as clearly 
worded as it might be. But all of its provisions must be considered as well as its 
evident purpose and its proper construction gathered from the whole, giving due 
effect to all parts thereof. Where certain terms of a statute are ambiguous, we 
are at liberty to go to the title of the act as a clue or guide to the intention of 
the Legislature. Straughan v. Meyers, 268 Mo. 580, 588, 187 S. W. 1159; State 
ex rel. Bixby v. City of St. Louis, 241 Mo. 231, 248, 145 S. W. 801. Laws are 
passed in a spirit of justice and for the public welfare and should be so interpreted 
if possible as to further those ends and avoid giving them an unreasonable effect. 
Gist v. Rackliffe-Gibson Constr. Co., 224 Mo. 369, 384, 123 S. W. 921. In arriving 
at the legislative intent, doubtful words of a statute may be enlarged or restricted 
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in their meaning to conform to the intent of the lawmakers, when manifested by 
the aid of sound principles of interpretation. Straughan v. Meyers, supra, 268 Mo. 
loc. cit. 588, 187 S. W. 1159; City of St. Louis v. Christian Brothers College, 257 
Mo. 541, 552, 165 S. W. 1057; State to Use, etc. v. Heman, 70 Mo. 441, 451. And 
it has been said that “while we have no right to construe a law by our view oi 
its expediency, we can take that feature into consideration in attempting to 
ascertain what was in the legislative mind.” State ex rel. Asotsky et al. v. Regan, 
317 Mo. 1216, 1224, 298 S. W. 747, 749, 55 A. L. R. 773. 

The title of the act of 1897 (Acts 1897, p. 129), repealing and re-enacting 
section 5869, R. S. 1889, reads: “An Act to repeal section 5869 of article 3 of 
chapter 89 of the Revised Statutes of Missouri of 1889, entitled ‘Insurance com- 
panies on the assessment plan,’ and to enact a new section in lieu thereof, to be 
known and designated as section 5869 of article 3, chapter 89 of the Revised 
Statutes of Missouri of 1889, relating to statement of affairs of assessment insur- 
ance companies and misrepresentations made in securing a policy of insurance, 
and defense thereon, for such misrepresentations. 

[8, 9] The title does not indicate an intent to limit the provisions relative to 
misrepresentations in securing a policy and defense thereon to foreign assessment 
companies any more than an intent so to limit the provision relative to statement 
of affairs. Rather the language indicates an intent to make the act apply to all 
assessment companies alike. The first part of the section requiring annual state- 
ments and providing for examination and visitation by the superintendent of insur- 
ance clearly covers both foreign and domestic companies. It begins: “Every cor- 
poration doing business under this article,” etc. In the proviso, if it may be 
properly so called, similar language is used, “nothing herein contained shall subject 
any corporaiton doing business under this article to any other provisions or require- 
ments of the general insurance laws of this state, except as distinctly herein set 
forth and provided.” (Italics ours.) We think it unnecessary to consider whether 
or not the last clause of the section is a proviso in the strict legal sense. It is 
not necessarily so because introduced by the word “provided.” That word may be 
used in a conjunctive sense. See Castilo et al. v. State Highway Commission, 312 
Mo. 244, 279 §. W. 673. In that clause there is a clear implication that all cor- 
porations doing business under said article of the statute are subject to the pro- 
visions of the general insurance laws mentioned in the section. In Coonce vy. 
Munday, 3 Mo. 373, 375, it is said: “It is a rule that that which is clearly implied 
by a statute, is as much a part of the statute as if the same were expressed in 
words.” In that case it was held that a provision that no execution should issue 
from the circuit clerk’s office on a transcript of the judgment of a justice of the 
peace until one had been issued by the justice implied that it could then issue. See, 
also, State ex rel. McCaffery v. Mason, 155 Mo. 486, 500, 55 S. W. 636; State ex 
rel. Johnston vy. Caulfield et al., 245 Mo. 676, 150 S. W. 1047. 

We agree with the conclusion reached by the Kansas City Court of Appeals 
in the Anderson Case and hold that under the statute, section 5754, R. S. 1929 
(Mo. St. Ann. § 5754), domestic as well as foreign assessment insurance companies 
are subject to and required to conform to the provisions of the general insurance 
laws above mentioned, now embodied in sections 5732, 5735 and 5740, R. S. 1929 
(Mo. St. Ann. §§ 5732, 5735, 5740). Reed v. Missouri Mutual Ass’n, supra, so far 
as it holds the contrary, is overruled. 

[10] II. As to insurable interest: Section 5751 (Mo. St. Ann. § 5751) pro- 
vides that: “No corporation doing business under this article [article 3 of chapter 
37] shall issue a certificate or policy * * * upon any life in which the bene- 
ficiary named has no insurable interest..* * * ” The policy in this case was 
upon the life of Marietta Bowers. The beneficiary named therein was the plaintiff, 
then her husband. Did he have an insurable interest in her life when the policy 
was issued? Defendant argues that he did not because she had sued him for 
divorce, was not then living with him as his wife, and that it is apparent from the 
allegations of her reply to his answer in the divorce case that they would never 
again live together as husband and wife. The reply was introduced in evidence. It 
charges gross indignities on the part of Bowers against his wife such as, if true, 
might well have deterred her from a reconciliation. But she was still his wife, 
and who can say that the chance of reconciliation was irrevocably gone? Women 
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have forgiven much to errant husbands, especially where there are minor children 
to consider. In this case there was a son who lived with the mother. It is appar- 
ently assumed by the parties, and there is some evidence from which it may be 
inferred, that the son was a minor. Plaintiff’s evidence tends to show that, though 
not living with his wife when the policy was issued, he was visiting and com- 
municating with her frequently and supporting her and their son. For the welfare 
of his son, if for no other reason, it was to plaintiff’s interest that the life of 
that son’s mother should continue. It is not contended that ordinarily a husband 
has no insurable interest in the life of his wife. We are not willing to hold, merely 
upon the showing made here of a pending divorce suit in which the wife makes 
grave charges against the husband, that the filing and pendency of such suit ipso 
facto destroys the husband’s insurable interest in his wife’s life, especially when, 
as here, she is also the mother of his minor child. The plaintiff had an insurable 
interest in the life of the insured when the policy was issued. 

[11, 12] Defendant complains of the action of the court in striking out certain 
parts of its answer. The answer pleaded “that at the time of the issuance of 
the certificate of insurance herein on the life of Marietta Bowers and at the time 
of her death, the beneficiary in said certificate had no insurable interest therein; 
and that no relationship such as is required by law and the by-laws of said asso- 
ciation existed between the insured and the beneficiary; and that the beneficiary 
had no pecuniary interest in the life of said Marietta Bowers.” (Italics ours.) Or 
motion of plaintiff the court struck out of the answer the words we have italicized. 
The above-quoted portion of the answer is all that is said therein concerning lack 
of insurable interest. The statute says that a policy shall not be issued upon any 
life in which the beneficiary named has no insurable interest. It says nothing 
about the cessation of the insurance if such insurable interest existed when the 
policy was issued but has ceased to exist when the death of the insured occurs. 
Appellant has not set out all of its by-laws in its abstract. In the portions set 
out and in the application and policy nothing is said about who may be insured 
or named as beneficiaries or to the effect that the insurance shall terminate if the 
heneficiary shall, after issuance of the policy, cease to have an insurable interest 
in the life of the insured. The policy on its face promises to pay the amount 
stipulated upon the death of the insured to “Earl B. Bowers, whose address is 
Springfield, Missouri, if living, if not then to the guardian, executor or admin- 
istrator of said applicant (the insured) for the sole benefit of legal heirs,” pro- 
vided the insured shall have paid all assessments due and complied with the con- 
tract on her part. The general rule is that “a policy of life insurance, or a designa- 
tion of beneficiary, valid in its inception, remains so, although the insurable 
interest, or relationship of the beneficiary, has ceased, unless it is otherwise 
stipulated in the contract.” Bacon on Benefit Societies and Life Insurance (3d 
Ed.) vol. 1, § 253, p. 595. To same effect: Joyce on Insurance, vol. 2, § 817 and 
§ 902; 37 C. J. p. 397, § 68&c; 14 R. C. L. p. 907, § 84; Connecticut Mut. Life Ins. 
Co. v. Schaefer, 94 U. S. 457, 461, 24 L. Ed. 251; McKee v. Phoenix Ins. Co., 
28 Mo. 383, 386, 75 Am. Dec. 129; Blum v. New York Life Ins. Co., 197 Mo. 513, 
525, 95 S. W. 317, 8 L. R. A. (N. S.) 923, 7 Ann. Cas. 1021. See, also, notes to 
Rose v. Brotherhcod of Locomotive Firemen & Enginemen, 52.A. L. R. 381, 389, 
423. Under the pleadings and proof in this case we think that rule applies. We 
hold that the contract in question was valid in its inception and remained so not- 
withstanding the subsequent divorce. The pleadings did not show that plaintiff and 
the insured had been divorced prior to Mrs. Bowers’ death or that a divorce suit 
had been filed and was pending when the policy was issued. Defendant in its 
answer pleaded the alleged misrepresentations made in procuring the policy, but 
pleaded no facts tending to show that the contract of insurance, if valid in its 
inception, had thereafter ceased to be so. Moreover, since the divorce subsequent 
to the issuance of the policy did not destroy its validity, the above-quoted words 
stricken from the answer could have constituted no defense had the fact of the 
divorce been pleaded. The court did not err in striking out that part of the 
answer. 

[13] Appellant also urges that the court erred in striking out an allegation 
in its answer that the plaintiff, in signing Mrs. Bowers’ name to the application, 
was “acting for and on behalf of himself and without the knowledge or consent 
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of the insured.” Defendant objected and excepted at the time to the court’s ruling 
striking out said portion of the answer, but such objection and exception were 
not preserved or called to the court’s attention in its motion for new trial. That 
ruling therefore is not before us for review. 

In view of our holding that defendant was not entitled to make the defense 
of misrepresentation, it is needless to discuss assignments of error relating to the 
admission and rejection of evidence and to the instructions. Upon the record pre- 
sented the judgment for plaintiff is right, and it is affirmed. 

Westhues and Fitzsimmons, CC., concur. 

Per Curiam. 

The foregoing opinion by Cooley, C., is adopted as the opinion of the court. 

All concur. 


SOUTHWESTERN LIFE INS. CORPORATION y. WILSON et al. No. 5291. 
Springfield Court of Appeals. Missouri. Sept. 5, 1933. 
63 Southwestern Reporter (2d) 185. 
INSURANCE. 


Where life policies provided for payment to insured’s wife if living, and, if 
not, to insured’s executor or administrator in trust for insured’s legal heirs, and 
upon wife’s death insured changed beneficiary, proceeds of policies belonged to 
insured’s administratrix to hold in trust for insured’s legal heirs, where no by-law 
provided for change of beneficiary (Rev. St. 1929, § 5745 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

Appeal from Circuit Court, Greene County; John Schmook, Judge. 

“Not to be published in State Reports.” 

Action in interpleader by the Southwestern Life Insurance Corporation against 
Della Manning Wilson and May Price Sanor, administratrix of the estate of 
Leonard Sanor, deceased, who interpleaded. From an adverse judgment, the last- 
named defendant appeals. 

Affirmed. 

Hamlin, Hamlin & Hamlin, of Springfield, for appellant. 

Barbour, McDavid & Barbour and F. W. Barrett, all of Springfield, for 
respondent. 


Smita, Judge. 

On the 28th day of November, 1931, the plaintiff filed in the circuit court of 
Greene county, a petition, which is in words and figures as follows, caption and 
signature omitted: 

“Interpleader. 


“Plaintiff states that it is now and was at all times hereinbefore mentioned a 
corporation duly organized under the laws of the State of Missouri and authorized 
to do business in the State on the stipulated premium plan. That on or about the 

— day of August, 1931, said Southwestern Life Insurance Company, was 
merged with the Home Life Insurance Company a corporation, duly organized 
under the laws of the State of Missouri and was authorized by the Insurance 
Department of the State of Missouri to take over the assets and assume the 
liabilities of the said Home Life Insurance Association. That on or about the 9th 
day of December, 1921, the Home Life Insurance Company issued to one Leonard 
S. Sanor its policies number 2676 and 2677 insuring the life of the said Leonard 
S. Sanor in the sum of $500.00 on each of said policies. 

“Plaintiff further states that the said Leonard S. Sanor, departed this life on 
the 29th day of November, 1930, and that there is now due, under said policies, 
the sum of $1,000.00. Plaintiff further states that Della Manning Wilson and May 
Price Sanor are both making claim for said money and that this plaintiff is being 
threatened with two suits over said matter and does not know to whom to pay 
the said money. That it has no interest in said fund other than to pay the party 
entitled thereto as directed by the court. 

“Wherefore plaintiff prays that it be allowed to deposit the said sum of 
$1,000.00, with the Court that the said May Price Sanor and Della Manning 
Wilson be interpleaded in this suit and required to answer and that the Court 
determine to whom said money belongs. 
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“Plaintiff further prays the allowance to them for a reasonable attorney’s fee 
and for such other and further relief as the Court may deem just and proper.” 

On the 24th day of February, 1932, the insurance company, referred to herein- 
after as plaintiff, was ordered to pay the clerk of the court the sum mentioned 
in the petition, to wit, $1,000, which it accordingly did, and the court made an 
order of record allowing plaintiff's attorney the sum of $50 for services rendered 
in filing the petition. No objections were made to the court’s order in allowance 
of the attorney fee, nor as to the payment of the amount to the clerk. 

Della Manning Wilson filed her petition as an interpleader for these funds. 
Omitting caption and signature, her petition is as follows: 

“Comes now Della Manning Wilson, and for her interplea in the above 
entitled cause, states and admits that the interpleader herein is and was at all 
times herein mentioned a corporation, duly organized under the laws of the State 
of Missouri, and authorized to do business as an insurance company in said state 
on the stipulated premium plan; and that on or about the — day of August 
1931, the interpleader, the Southwestern Life Insurance Company was merged with 
the Home Life Insurance Company, a corporation, likewise authorized to do 
business under the laws of the State of Missouri; and that the said Southwestern 
Life Insurance Company took over the assets and assumed all the liabilities of 
the said Home Life Insurance Association. That on or about the 9th day of 
December, 1921, the Home Life Insurance Company issued to one, Leonard S. 
Sanor, its policy numbered 2676 and policy numbered 2677, insuring the life of 
the said Leonard §. Sanor in the sum of $500.00 on each of said policies. 

“The defendant Della Manning Wilson, further admits that the said Leonard 
S. Sanor departed this life on the 29th day of November, 1930, and that there is 
now due under said policies the sum of $1,000.00. 

“Defendant, for a further interplea herein states that said policies so issued 
made the defendant, Della Manning Wilson, the beneficiary therein, and that she 
was such beneficiary at the time of the death of the said Leon S. Sanor; and that 
by reason thereof she is entitled as such beneficiary to the said sum of One 
Thousand Dollars ($1,000.00) here deposited into court by the interpleader. 

“Wherefore, defendant prays the court for finding and decree that she, Della 
Manning Wilson, is entitled to said funds and prays for a decree that said funds 
be adjudged to belong to her, and that the Clerk of this Court be directed to pay 
the same accordingly to her, together with interest that may be accrued thereon, 
and for such other and further relief to which she may be justly entitled.” 

May Price Sanor, administratrix of the estate of Leonard S. Sanor, deceased, 
her petition as an interpleader, which, omitting caption and signature, is as 
TOHOWS:? 

“Now comes May Price Sanor and represents to the Court that Leonard S. 
Sanor departed this life on the 29th day of November, 1930, and that she is the 
legally appointed, qualified and acting administratrix of his said estate. 

“That among the assets of his estate are two policies of insurance, numbers 
2676 and 2677, both issued on the 9th day of December 1921, by the Lincoln Pro- 
tective Association of Springfield, Missouri, an insurance order, and by the terms 
of each, the said Lincoln Protective Association promised and. agreed to pay in 
the event of the death of the said Leonard §. Sanor to Grace Sanor, if living, if 
not, then to the guardian, executor or administrator of said applicant, to be hela 
in trust for the sole benefit of legal heirs, the sum of five hundred dollars 
($500.00). 

“That the said Lincoln Protective Association was an assessment insurance 
company and made provisions by its contracts and by-laws for the payment of 
any claims due by virtue of the issuance of any contract. That there was mn 
by-law in existence at the time of the issuance of said policy on the death of 
the said Leonard S. Sanor providing for a change of beneficiary in said policy 
so when he died it was payable to Grace Sanor, if living and she having departed 
this life prior to the death of the said Leonard S. Sanor, the amount due by 
virtue of each policy at the death of Leonard S. Sanor was payable to his 
administratrix, which is this claimant. 

“She says that the assets and general business of the Lincoln Protective 
Association was taken over by the Home Life Association of Springfield, Missouri, 
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and, again that company was taken over by the present plaintiff, but she denied 
that the facts aforesaid would or could change by-laws of the Lincoln Protective 
Association and on account thereof she prays the Court to direct that the fund 
now in the possession of the Clerk of this Court be paid to her as administratrix 
of the estate of Leonard S. Sanor, deceased. 

“Claimant says Della Manning Wilson is not entitled to receive as beneficiary 
any part of the insurance by reason that owing to the character of the Insurance 
Company, the Lincoln Protective Association at the time it issued the policies, 
nor at the time of the death of her said husband had any insurable interest in 
the life of her said husband.” 


The cause proceeded to trial on May 17, 1932, as between the two claimants 
or interpleaders. 

It was admitted by interpleader Della Manning Wilson that May Price Sanor 
is the regularly appointed, qualified, and acting administratrix of Leonard S. 
Sanor, deceased, and that said estate is now in process of administration in the 
probate court of Greene county, Mo. 

May Price Sanor offered in evidence the petition of plaintiff hereinbefore set 
out, also the judgment or order of court ordering the amount of the two cer- 
tificates of insurance paid to the clerk, with the order allowing the attorney fee 
for tiling. The charter of the Lincoln Protective Association as shown by record 
406, page 59, of the recorder’s office of Greene county, Mo., being a pro forma 
decree of this court, was admitted in evidence, without objection, which recites 
that said association was incorporated under article 3, c. 61, Revised Statutes 1909 
(section 6950 et seq.), now article 3, c. 37, Revised Statutes 1929 (section 5745 
et seq. [Mo. St. Ann. § 5745 et seq.]), and the certificate of the superintendent 
of insurance for the state of Missouri authorizing said association to transact 
business in the state of Missouri by virtue of said decree was admitted in evidence 
without objection. Article 2 of said charter, entitled “Object,” contains tie 
following: 

“The object of the Association is to create a fund through assessments on 
the certificate holders in said Association out of which shall be paid :— 

“A. On the death of certificate holder the sum named in such certificate to 
his beneficiary as shown therein.” 

Interpleader May Price Sanor then offered in evidence certificate or policy, 
Exhibit A, issued on the 9th day of December, 1921, by the said Lincoin Protective 
Association to Leonard S. Sanor whereby it provided as follows: 

“And will within thirty days after receipt at the Home Office at Springfield, 
Missouri, of satisfactory proof of death * * * pay to Grace Sanor, if living, if 
not, then to the guardian, executor or administrator of said applicant, (Sanor) 
to be held in trust for the sole benefit of legal heirs, five hundred dollars.” 

Also interpleader offered in evidence policy, Exhibit B, No. 2677, executed 
by the same association and for the same amount and containing the same terms 
and conditions as contained in Exhibit A. 

It is admitted that each policy has a form 25 attached by the Home Life 
Insurance Company, changing the beneficiary to Della Manning, which assignment 
bears date of March 6, 1930, and it is further admitted that the original bene- 
ficiary, Grace Sanor, was at that time deceased. 

May Price Sanor testified that she was the widow of Leonard §. Sanor, and 
that he died November 29, 1930, at Chicago, Ill, but that his home was at 
Springfield, Mo. The foregoing was the evidence in chief offered by May Price 
Sanor, administratrix. 


Whereupon Della Manning Wilson offered the following admission and 
stipulation : 

“For the purpose of the trial and disposition of this cause: it is admitted 
and stipulated by and between the respective parties herein; that the policies of 
insurance Exhibit A: and B: were issued by the Lincoln Protective Association; 
that prior to March 6, 1930, said Lincoln Protective Association was taken over 
by the Home Life Insurance Company, which company—Home—took over the 
assets and assumed the liabilities of the Lincoln Protective Association; and that 
thereafter, in August, 1931, the Southwestern Life Insurance Corporation, plaintiff 
herein, took over the assets and assumed the liabilities of the Home Life Insur- 
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ance Company; that the rider form 25 attached to said policies were executed 
and attached to said policies by the Home Life Insurance Company after it had 
so taken over the Lincoln Protective Association and prior to the time it was 
taken over by plaintiff; that each of said insurers was authorized by the State 
Department of Insurance to carry out the contract as originally written; that 
Leonard S. Sanor died without issue and without any descendants in being 
capable of inheriting as a lineal descendant; that interpleader Della Manning 
Wilson is not and was not a dependent upon the assured Leonard S. Sanor.” 

We have set out above all the evidence in full as shown by the abstract 
before us. 

The court rendered the following judgment, caption omitted : 

“In the year 1921, the Lincoin Protective Association issued its two certificates 
to one Leonard S. Sanor, each in the sum of $500. Sanor at the time was 
married and his then wife was designated as beneficiary with a provision in the 
certificate that if she should predecease the assured, Sanor, then the benefits were 
payable to the guardian, executor or administrator of said applicant, being the 
assured to be held in trust for the sole benefit of the legal heirs. The Lincoln 
Protective Association was organized under what is now article 3, chapter 37, 
k. S. 1929, by the pro forma decree of the Circuit Court of Greene County 
Misouri: and proper steps taken to entitle them to transact business. So far 
as the record shows and court finds, the Lincoln Protective Association was an 
assessment company under said article. 

“Prior to the 6th day of March, 1930, the wife died. In the meantime the 
Lincoln Protective Association had been taken over by the Home Life Insurance 
Association. On the last mentioned date, on written request of the assured, his 
sister, then Mrs. Della Manning was substituted as beneficiary. She is now 
Mrs. Della Manning Wilson, one of the defendant interpleaders. That paper is 
attached to the certificate and is marked approved, bearing the seal of the Home 
Association and attested by W. S. Gledhill, its secretary. 

“Later on the Southwest Life Insurance Company, plaintiff in this action, took 
over the Home Association, and as stipulated acquired its assets and assumed its 
liabilities. 

“The assured, Leonard S. Sanor, remarried and as set up in the individual 
plea filed by defendant May Price Sanor, there was an attempt made to have her, 
as wife substituted as beneficiary; but that is conceded to be ineffective. 

“The assured died, and the plaintiff company being confronted with what it 
deemed rival claimants, who are interpleaders here, filed in this Court a bill in 
the nature of bill of interpleader. In due time, after interpleaders had entered 
their appearance and filed their claims the fund by decree of this court was paid 
into the registry of the court and plaintiff acquitted of any further responsibility. 
There was no objection to said decree, no motion for new trial filed, and it 
became final. 

“The contract became finally executed by the payment of all assessments and 
the death of the assured. 

“It is clear to the court that it was not intended that the proceeds should 
go into or form any part of the corpus of the estate of the deceased, assured. 

“Keeping in mind the statutory provision that the benefit is free to the 
use of the party or parties designated and from attachment, execution or othe 
claims of creditors: the bounty should be awarded to the person or persons for 
whose benefit it is designated by, the purpose of the law of the state and consistent 
therewith the intention of the parties to the contract; i. ¢., the assurer and the 
assured. It follows that interpleader administratrix is entitled to recover, but 
not to her own use as widow, nor to the use of the estate of the deceased, for 
the fund is not an asset of the estate of the assured; but is accumulated and 
segregated as already mentioned to the use contemplated in the charter by the 
insurer company of association. 

“Accordingly the recovery must be had in trust to the legal heirs of the 
assured. The matter being in equity and within its jurisdiction possessing com- 
plete powers as to trusts; it is by the Court considered, ordered, adjudged ani 
decreed that the defendant Della Manning Wilson take nothing by her interplea 
herein as substitute beneficiary under the certificates as attempted on the 6th 
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and 8th days of March, 1930; and that her said interplea be and is hereby 
dismissed; and that she have and recover her costs in that behalf laid out and 
expended; that defendant May Price Sanor have and recover the sum of $10.86, 
by her paid out and expended on the 28th day of November, 1930, for assessments 
on the two certificates; that said defendant May Price Sanor take nothing by) 
her interplea filed herein individually, but that the same be and is hereby dismissed, 
except as above stated; and that she have and recover her costs in that behalf 
laid out and expended; that interpleader May Price Sanor, who is the duly 
appointed, qualified and acting adiministratrix of Leonard S. Sanor, deceased, who 
was the assured in the two certificates, recover, not to her own use as widow 
of said decedent, nor to the use of her said intestate, but as trustee under said 
‘ certificates, for the use and benefit solely of the legal heirs of said Leonard S. 
Sanor, deceased, the assured; the balance of said fund after having paid there 
from the costs of this action; including reduction made for counsel for petitioner; 
and that the Clerk of this Court turn over and pay to her as such trustee the 
said balance when she shall as such trustee have given, executed and delivered 
to said Clerk a bond in the sum of $1,000.00 with sureties, approved by the Court 
conditioned on the faithful execution of the trust.” 


Both interpleaders filed separate motions for new trial, and both were by the 
court overruled. 


Della Manning Wilson did not appeal. 
as to her stands. 

May Price Sanor, administratrix, appealed, and the appeal as to her is 
before us. 

Several grounds for new trial were set out in her motion, but in the 
assignment of error she expresses her complaint in the following language: “On 
the facts as found by the court the judgment should have been that the fund 
to be paid to this interpleader as administratrix and not to her as trustee for 
the use and benefit solely of the legal heirs of the said Leonard S. Sanor, 
deceased.” 

Under the pleadings in this case, and the evidence we have set out in full 
herein, and under the court’s judgment, and even under the assignment of error 
above quoted, there is only one question involved, and that is, Should the money 
be paid as directed in the certificates of insurance? 

Each of said certificates contained this provision, “pay to Grace Sanor, ii 
living, if not, Then to the guardian, executor, or administrator of said applicant, 


(Sanor) to be held in trust for the sole benefit of legal heirs, five hundred 
dollars.” 


Therefore the trial court’s judgment 


Grace Sanor was the wife of the insured at the time of the issuance of the 
certificates. She died. The insured married again, and May Price Sanor, his 
widow, is now the qualified administratrix of his estate. As such administratrix 
she is seeking to get possession of this money as administratrix of the estatc 
so that such fund may be a part of the estate. The court held, and we think 
properly so under the plain wording of the certificates, that she as administratrix 
should have this money, but “Not to her own use as widow of the decedent, 
nor to the use of her said intestate, but as trustee under said certificates, for 
the use and benefit solely of the legal heirs of said Leonard S. Sanor, deceased, 
the assured.” 

A great part of the briefs in this case is given to defining legal heirs. As 
we view the proceedings in the circuit court, it was not a proceeding at all to 
determine who were legal heirs, or to whom the administratrix as trustee should 
pay these funds. The question, and the only question in this case, is to whom 
the money should go from the insurance company. It might be attempting to 
cross several bridges before we get to them to try to name the legal heirs oi 
Leonard S. Sanor, or to name the parties to whom the trustee should pay the 
money. That is a question that was not presented to the trial court and is not 
properly before us. 


We think the judgment should be affirmed. It is so ordered. 
Allen, P. J., and Bailey, J., concur. 
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SALAMIDA v. JOHN HANCOCK MUT. LIFE INS. CO. OF 
BOSTON, MASS. 
Supreme Court, Broome County. July 20, 1933. 
266 New York Supplement 253. 
1. INSURANCE. 


Evidence to establish waiver or estoppel of insurer held competent in action on 
life policy, notwithstanding absence of pleading thereon, where insurer set up in 
answer defense of insured’s unsound health and brought out proof of insured’s 
ailment on cross-examination of plaintiff (Civil Practice Act, § 243). 

Plaintiff’s evidence of waiver or estoppel of insurer was admissible 
without being pleaded, since defendant’s allegation in answer that insured 
was not in good health at time of issuance of policy was an allegation of 
new matter which was deemed controverted under Civil Practice Act, § 
243, and since cross-examination of plaintiff’s beneficiary by defendant’s 
counsel to show that insured was suffering from kidney trouble permitted 
plaintiff to proceed with testimony giving version of facts which created 
estoppel. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

2. INSURANCE. 

Insurer whose agent wrote application for life policy with knowledge of 
insured’s ill health, and thereafter received premiums, held estopped to avoid 
policy on ground of insured’s unsound health at time of issuance thereof. 

(For other cases, see Insurance, Dec. Dig. §§ 379[4], 392[1]. 

3. INSURANCE. 

Warnings appearing on policies held immaterial on question of estoppel of 
insurer to assert insured’s unsound health, where insured was foreigner unable 
to read English. 

(For other cases, see Insurance, Dec. Dig. § 376[3]. 

4. INSURANCE. 

Evidence that agent wrote application for life policy with knowledge of 
insured’s unsound health made issue for jury and sustained finding that provision 
requiring good health was waived. 

(For other cases, see Insurance, Dec. Dig. §§ 665[8], 668[15].) 

5. INSURANCE. 

Agent of insurer, when informed by insured of insured’s ill health, was bound 
to make reasonable inquiry before issuing policy. 

(For other cases, see Insurance, Dec. Dig. § 377[3].) 

Action by Paolo Salamida against the John Hancock Mutual Life Insurance 
Company of Boston, Mass. On defendant’s motions, made at the close of the 
evidence, to dismiss the complaint upon the ground of plaintiff’s failure to estab- 
lish facts sufficient to constitute a cause of action and to direct verdict, upon which 
motions decision was reserved by consent of the parties pending determination of 
the issues of fact by the jury; and on defendant’s motion to set aside the verdict in 
favor of plaintiff upon all the grounds specified in section 549 of Civil Practice 
Act, except inadequacy of damages. 

Motions denied. 

Hinman, Howard & Kattell, of Binghamton (Morris Gitlitz and Thomas H. 
Fogarty, both of Binghamton, of counsel), for plaintiff. 

Jenkins, Deyo & Hitchcock, of Binghamton (Isreal T. Deyo and Charles W. Tur- 
ner, both of Binghamton, of counsel), for defendant. 

McNaucnt, Justice. 


The defendant issued two so-called industrial policies of life insurance, each 
for $250, upon the life of Angelina Salamida, on the 25th day of February, 1931. 
Each of said policies was payable at death of the insured to her husband, the 
plaintiff in this action. The insured died on March 17th, 1932. The policies were 
issued after solicitation by one Frate, an agent of defendant, who solicited insur- 
ance, delivered policies, and made weekly collections of premiums. For some period 
of time prior to the application by the insured, Frate had been making weekly visits 
to her home, collecting the premiums due on policies issued to the plaintiff here 
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and to his mother. Frate was acquainted with the family for some time prior to 
making such collections. The agent solicited the insurance upon several occasions 
prior to the actual signing of the applications. He made out the applications, de- 
livered the policies to the insured, and, after delivery, made the greater part of 
the weekly collections. Upon the death of the insured, representatives of the 
defendant made out proofs of loss under the policies in the form prescribed by 
defendant. These proofs of loss were signed by the plaintiff. They indicated the 
insured’s condition of health before and subsequent to delivery of the policies. The 
defendant refused payment and disclaimed liability, upon the ground the policies 
had been avoided by the breach of two conditions. 

The policies contained, among other things, the following provisions, which by 
their terms were made a part of each policy contract: 

“This policy shall not take effect unless upon its date the Insured shall be alive 
and in sound health and the premium duly paid.” 

“Policy When Void. This policy shall be void: (1) if the Insured has been 
rejected for insurance by this or any other company, society or order; or has 
attended any hospital, or institution of any kind engaged in the care or cure of 
human health or disease, or has been attended by any physician, within two years 
before the date hereof, for any serious disease, complaint or operation; or has 
had before said date any pulmonary disease, cancer, sarcoma or disease of the 
heart or kidneys; unless such rejection, medical and hospital attendance and pre- 
vious disease is specifically waived by an endorsement in the space for endorse- 
ments on Page 4 hereof signed by the Secretary. * * *” 

“Proof of Claim. In case of death of the Insured, proofs of claim shall be 
made on blanks to be provided by the Company and shall contain full answers 
of the claimant, physician and other persons to all the questions asked therein 
and shall conform to all the requirements thereof.” 

The defendant alleged that the policies never had any legal inception under 
the terms thereof, in that the insured at the time of the issuance and of the deliv- 
ery of the policies was not in sound health, but was suffering from chronic neph- 
ritis, and further, that the insured had in fact, within two years prior thereto, 
attended a hospital and been treated by a physician for chronic nephritis, which 
disease subsequently caused or was a contributing cause of her death, and that 
such conditions were not waived by an indorsement on the policies signed by the 
secretary as therein provided. 

The complaint alleged that the policies at the time of the death of the insured 
were “in all respects, in full force, virtue and effect. * * * That the plaintiff 
herein and the said insured duly performed all the conditions of said contract of 
insurance on their part or on the part of either of them to be performed.” 

The position of the plaintiff upon the trial was that the conditions of the 
policy hereinbefore quoted had been waived by the defendant, and he offered proof 
to that effect, to the reception of which proof defendant objected. The correctness 
of the ruling is one of the questions vigorously argued upon this motion. By con- 
sent, the decision of the motions was held in abeyance and the questions of fact 
submitted to the jury. The verdict of the jury was in favor of the plaintiff. 
Defendant then made a motion to set aside the verdict, under section 549, Civil 
Practice Act, and such motion is also here for determination. 

The questions presented upon these motions are not free from doubt. The 
court has had the assistance of most able and exhaustive briefs from counsel 
for both parties. The questions have been presented with a wealth of legal learn- 
ing and the most voluminous citation and quotation of authorities. 

It is urged by the defendant that the motions for nonsuit and for direction 
of a verdict in favor of the defendant should be granted, first, on the ground that 
plaintiff failed to prove facts sufficient to establish a cause of action; second, on 
the ground that the court erred in receiving evidence on the part of plaintiff as 
to what occurred at the time the application was taken by the agent Frate and 
the subsequent statements of such agent, and of those facts which plaintiff claims 
establish an estoppel or waiver on the part of the defendant. 

It is urged that the motion to set aside the verdict should be granted if the 
motion for nonsuit or for direction of a verdict is denied, first, because of errors 


in the charge of the court; and, second, for the reason the verdict is against the 
weight of the evidence. 
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A question of fact was clearly presented for the determination of the jury, 
unless the court erred in receiving the testimony which the plaintiff claims estab- 
lished waiver or estoppel. We will therefore first address ourselves to this ques- 
tion, which, if decided in favor of the defendant, disposes of the entire matter. 

[1] Counsel for the defendant urge with considerable force that the plaintiff 
having alleged the insurance contracts were in full force and effect, thereby rested 
upon the entire contract, and that it was not competent for the plaintiff to prove 
any facts tending to establish the entire contract was not in full force and effect. 
Many authorities are cited, sustaining, or tending to sustain, this position. No 
good purpose could be served at this time by extending this memorandum by 
reference to an analysis of such authorities. Generally speaking, the major por- 
tion of the authorities cited were decided prior to the liberalization of the rules 
relative to pleadings. 

After giving due consideration to the authorities cited by counsel for both 
parties, it 1s our opinion the allegations of the answer set up new matter as a 
defense; that such new matter did not require a reply, although the defendant 
could have moved for an order directing the plaintiff to reply to the new matter, 
which the court might have granted in its discretion. Section 274, Civil Practice 
Act. The allegations of the answer, being in our opinion new matter, were to be 
deemed controverted by the plaintiff by traverse or avoidance, as the case required. 
Section 243, Civil Practice Act. Under such circumstances, it seems to us it could 
properly be held the evidence as to waiver or estoppel by plaintiff was competent. 

“All that was required in the complaint was the allegation of facts, which, if 
undisputed, would make out a cause of action, and when the answer set up facts 
which if true would destroy that cause of action. Plaintiff was not bound to reply 
but could meet them on the trial by proof in rebuttal or avoidance.” The Metro- 
politan Life Insurance Company of the City of New York v. Meeker, 85 N. Y. 
614, 615. 

“The allegation of new matter in the answer was deemed to be controverted 
by traverse. ‘An allegation of new matter in the answer to which a reply is not 
required * * * is deemed to be controverted by the adverse party, by traverse or 
avoidance, as the case requires.’ (Civil Practice Act, § 243; Cleary v. Municipal 
Electric Light Co. [65 Hun, 621], 19 N. Y. S. 951; affirmed on opinion below, 139 
N. Y. 643 [35 N. E. 206]; Wilcox v. American T. & T. Co., 176 N. Y. 115 [68 N. 
E. 153, 98 Am. St. Rep. 650]).” Boxberger v. N. Y., N. H. & H. R. R. Co., 237 
N. Y. 75, 78, 142 N. E. 357, 358. 

See, also, Black Co. v. London Guarantee & Accident Co., Ltd., 190 App. Div. 
218, 180 N.-Y. S. 74, affirmed 232 N. Y. 535, 134 N. E. 561; Shear v. Healy, 208 
App. Div. 269, 272, 203 N. Y. S. 387; Telford v. Metropolitan Life Insurance Co., 
223 App. Div. 175, 177, 228 N. Y. S. 54, affirmed 250 N. Y. 258, 166 N. E. 311. 

Even if the court were to hold upon the pleadings as they then stood the 
admission of the evidence was questionable, this court or an appellate court could 
amend the pleadings to conform to the proof in the interests of justice; the 
defendant not having been misled or prejudiced. Sections 105, 109, 434, Civil Prac- 
tice Act: rule 166, Rules of Civil Practice. 

There was no element of surprise to the defendant present on the trial of 
this issue. The defendant was prepared upon the issue of waiver and estoppel, and 
its witnesses were in court and were sworn. It is not contended by counsel for 
defendant but what he was fully cognizant of the position of plaintiff, and knew 
that in reference to the clauses in question plaintiff intended to rely on proof of 
estoppel. 

It seems to the court, however, that irrespective of all other considerations the 
question is somewhat academic, owing to the fact that counsel for the defendant 
on cross-examination of the plaintiff, who was the first witness sworn, brought 
out the facts. Counsel identified by the witness the proofs of loss; he identified 
the physician’s certificate of death; he interrogated the plaintiff as to the illness 
of insured from kidney trouble; as to the doctors who attended the insured; 
that the insured was in a hospital; and relative to the facts set forth in the 
proofs of loss and death certificate. It was then clearly competent for the plaintiff 
to proceed with testimony giving his version of the facts which created the 
estoppel. Certainly, after defendant’s counsel had interrogated the witness as to all 
of those elements upon which he relied to establish the avoidance of the policies, 





62 The Insurance Law Journal, Vol. 82 [Jan., 1934 


plaintiff could not be held to strict adherence only to his allegation that the 
contract was in full force and effect, but was entitled to give testimony and submit 
proof showing facts constituting estoppel to claim that the facts disclosed by 
the examination of defendant’s counsel did not preclude recovery. 


In a recent case in which was discussed the power of the court to amend 
pleadings upon the trial, language was used applicable to this case, although no 
amendment was here made. “Forms of pleading and procedure were originally 
devised as an aid to the administration of justice. They defeat their purpose 
when they result in an inflexible formalism. Each extension of the power to 
amend pleadings results in greater flexibility in the administration of justice. 
When that power shall be exercised rests in the discretion of the court.” Harriss 
v. Tams, 258 N. Y. 229, 239, 240, 179 N. E. 476, 480. 

It is therefore our opinion that the testimony in question was competent, and 
it was not error to receive it. 


[2] The defendant urges that even with the testimony bearing upon estoppel 
plaintiff failed to establish facts sufficient to constitute a cause of action. The 
court of last resort seems to have held to the contrary. Bible y. John Hancock 
Mut. Life Ins. Co. of Boston, Mass., 256 N. Y. 458, 176 N. E. 838: motion for 
reargument denied 257 N. Y. 543, 178 N. E. 787. The policies involved are 
practically identical. The provisions relied upon to defeat recovery are the same. 
The character of the agent’s authority is similar. The facts are more than 
analogous. It would be difficult to find issues so nearly identical. The court 
of last resort has held under the circumstances disclosed, an estoppel was created 
to urge the same clauses as are urged here as precluding recovery. The astute 
and learned counsel for defendant seeks to differentiate and distinguish the case, 
to urge the court did not pass upon questions here involved; that the manner 
in which the case was tried and presented on appeal indicate failure to consider 
all phases of the issue. We must conclude the Court of Appeals did not fail 
to give full consideration to all questions, particularly in view of the manner in 
which the motion for reargument was submitted to the Court of Appeals, on which 
motion briefs were received from other similar insurers interested in the deter- 


mination. Practically all of the reasons urged by counsel here were urged upon 
the Court of Appeals on such motion. 


Under the decision in the Bible Case, the defendant here is estopped, the 
jury on conflicting testimony having found there was a waiver, with knowledge 
on the part of the agent imputed to the defendant. The policies are self-contained. 
Section 58, Insurance Law. There are no warranties or representations, as the 
application is not attached. It was held that in the absence of warranty the 
delivery of the policies by the insurer and the keeping of the premiums with 
knowledge of an existing breach of conditions gave rise to an estoppel. The 
proof here on the part of the plaintiff was in substance to the effect that the 
agent Frate repeatedly solicited the insured to take out insurance: that she 
informed him she could not, because she had kidney trouble; that he persisted, and 
finally she agreed to take insurance; that the agent wrote the applications with 
knowledge the insured had a physical condition which precluded the issuance 
of the policy; that the agent subsequently made statements to other witnesses 
to the effect that insured seemed healthy at the time, and he thought she would 
outlive the two-year period when the policy would be incontestable. For a period 
of nearly fourteen months after defendant’s agent delivered the policy he collected 
the premiums. In the Bible Case, the insured was a patient in the Hudsor 
River State Hospital, suffering from a “manic depressive psychosis.” The agent 
visited her in the hospital, procured her signature to the applications, later 
handed her the policies in the presence of her husband, received payment of the 
first premium, and at weekly intervals collected additional premiums for a period 
of three months; the premiums thereafter being collected by another agent. It 
was held that under such circumstances the defendant was estopped from avoiding 
the policy because of breach of the same condition in the policy as is here relied 
upon by defendant to defeat recovery. 


It is difficult in principle to distinguish the two cases. The agent denied the 
insured told him she had kidney trouble. Some effort was made to establish 
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limitation of the agent’s authority, but he was clearly the same character of 
agent as the one who acted in the Bible Case. 

Upon the disputed question of fact, the jury have found for the plaintiff 
Under the rules enunciated in the Bible Case and the cases there cited, the 
defendant is estopped to avoid the policies by virtue of the clauses hereinbefore 
quoted. 

[3] Considerable stress is laid upon certain warnings and admonitions 
appearing upon the policy, admonishing the insured to read the policy, notifying 
the insured that if not satisfactory the policy must be returned within a specified 
period of two weeks. The character of the insured, a foreigner, unable to 
read or write the English language, relying upon the agent of’ the defendant, 
such admonitions or warnings were but idle gestures. In any event, the same 
warnings and admonitions appeared upon the policies in the Bible Case. They 
were urged upon the consideration of the Court, particularly on the motion for 
reargument. The Court of Appeals seems to have disposed of the point by 
denying the motion for reargument. 

[4] The verdict of the jury upon the question of waiver was not contrary 
to the evidence. It is not against the weight of the evidence. It was a disputed 
question of fact, clearly and plainly presented to the jury. Upon conflicting 
testimony they have found the version of the plaintiff was correct; that the 
insured did notify the agent Frate when soliciting her for insurance, and at the 
time the application was prepared, of her physical condition and her kidney 
trouble. This was particularly a question for the determination of the jury, and 
it not being contrary to the evidence, nor against the weight of the evidence, 
must stand, unless there were errors in the charge. 

[5] Counsel for defendant does not urge errors in the charge with particular 
vigor. He does, however, refer to the charge of the court in such a manner as 
to indicate that he considers error was committed, and as he took an exception 
to the portion upon which he briefly comments it seems proper to give the point 
somewhat serious consideration. After charging the jury that the application 
which had been received in evidence had nothing to do with the insurance contract, 
because it was not a part of it, and evidence in regard to it was only received as 
bearing upon the agent’s knowledge, the court charged the jury: “If this agent 
had authority to secure applications, had authority to deliver policies, had authority 
to collect premiums, then he had authority to waive, providing he had knowledge 
and providing he made reasonable effort to obtain knowledge as to the condition 
of the insured. Now, did he have such knowledge; did this agent know at the 
time this application was made out or was he told by the insured that she had 2 
disease of the kidneys? Did he know or was he told that she had been treated in 
a hospital within two years? Did he know or was he told that she had been 
treated by a physician within two years? If he did not know it, if he was not 
told it, he could not waive something that he did not know. But did he make 
reasonable inquiry? Was he told by the insured she had disease of the kidneys? 
Did he ask ‘if she had been treated in a hospital? Did he ask if she had been 
treated by a physician? Did he make a fair and reasonable effort to ascertain the 
facts?” Clearly, the only question relative to the language used by the court is 
whether or not it was error to charge as to the agent’s making reasonable inquiry 
to ascertain the facts. This was entirely based upon the proposition that if the 
jury found the insured told the agent she had a disease of the kidneys, did the 
evidence disclose that he made such inquiries as it was his duty then to make 
relative to the disclosure the insured made to him? There can be no question 
under the decisions that the true rule was enunciated as to any actual knowledge 
on the part of the agent. McClelland v. Mutual Life Ins. Co. of New York, 217 
N. Y¥. 336, 337, 347, 116 N. E. 1062; Satz v. Massachusetts Bonding & Ins. Co.. 
243 N. Y. 385, 390, 153 N. E. 844, 59 A. L. R. 606; Bible v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., supra; Heffron vy. A&tna Life Insurance Co., 253 
App. Div. 534, 253 N. Y. S. 765. 


The duty resting upon one so placed, as was the agent Frate, has been plainly 
stated in Fidelity & Deposit Co. y. Queens County Trust Co. of Maryland, 226 
N. Y. 225, at page 233, 123 N. E. 370, 372, where the court said: “One who has 
reasonable grounds for suspecting or inquiring ought to suspect, ought to inquire, 
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and the law charges him with the knowledge which the proper inquiry would 
disclose. Actual notice may be proved by direct evidence or it may be inferred 
or implied. Actual knowledge is not required. Actual notice embraces all degrees 
and grades of evidence, from the most direct and positive proof to the slightest 
circumstance from which a jury would have been warranted in inferring notice. 
If a person has knowledge of such facts as would lead a fair and prudent man, 
using ordinary thoughtfulness and care, to make further accessible inquiries, and 
he avoids the inquiry, he is chargeable with the knowledge which by ordinary 
diligence he would have acquired. Knowledge of facts, which, to the mind of a 
man of ordinary prudence, beget inquiry, is actual notice, or, in other words, is the 
knowledge which a reasonable investigation would have revealed. (First National 
Bank of Paterson v. National Broadway Bank, 156 N. Y. 459 [51 N. E. 398, 42 
I. R. A. 139]; Baker v. Bliss, 39 N. Y. 70; Williamson v. Brown, 15 N. Y. 354: 
Anderson y. Blood, 152 N. Y. 285 [46 N. E. 493, 57 Am. St. Rep. 515]: Peck v. 
Bank of America, 16 R. I. 710 [19 A. 369, 7 L. R. A. 826]).” 

The same question was presented and similarly decided in Skinner v. Norman, 
165 N. Y. 565, 59 N. E. 309, 80 Am. St. Rep. 776. A few of the authorities to 
the same effect are Reynolds v. Commerce Fire Ins. Co. of N. Y., 47 N. Y. 597: 
Davern v. American Mut. Liability Ins. Co., 241 N. Y. 318, 150 N. E. 129, 43 
A. L. R. 522; Ames y. Manhattan Life Insurance Co., 40 App. Div. 465, 58 
N. Y. S. 244, affirmed on opinion below, 167 N. Y. 584, 60 N. E. 1106: Hessler 
v. North River Insurance Co. of City of New York, 211 App. Diy. 595, 207 
N.Y. S. 529. 

In the case of S. & E. Motor Hire Corp. v. New York Indemnity Co., 255 
N. Y. 69, at page 75, 174 N. E. 65, 67, 81 A. L. R. 1318, the Court of Appeals, 
while holding that the facts of the case were not sufficient to put the company on 
notice so as to operate as a waiver, nevertheless said: “If the insurance company 
had known the facts upon which its rights depended, failure to assert them ai 
the proper time might permit the inference that it intentionally waived its rights. 
The intention to waive those rights might even be inferred from deliberate dis- 
regard of a notice sufficient to excite attention and call for inquiry. * * * ” 

Here if the plaintiff's version was correct the agent was informed of a con- 
dition which would avoid a policy if it existed. If he was informed of such 
condition, was he not then obligated to proceed to make such inquiry as would 
disclose all of the facts? Was it not a pertinent question whether he did make 
the inquiry and attempt to ascertain the facts, and if he did not make reasonable 
effort to ascertain the facts, does not the law charge him, and through him his 
principal, the defendant here, “with the knowledge which the proper inquiry would 
disclose ?” Fidelity & Deposit Co. of Maryland v. Queens County Trust Co., supra. 
We believe upon reason and authority the defendant is so charged. 

We are not convinced the jury were misled or improperly instructed in this 
regard. . 

The court has not cited, quoted from, analyzed, or distinguished the many 
authorities which have been called to its attention, and which it is claimed eithe: 
substantiate or establish conclusions contrary to the views herein expressed. It is 
not to be assumed, however, from the failure so to do, that the court has not read 
and given full consideration to all of the authorities to which its attention has 
heen directed by counsel upon either side. 

The motions of defendant are denied. Submit orders accordingly. 


HEWIT PHARMACIES, Inc. v. A2TNA LIFE INS. CO. 
Supreme Court, Broome County. Aug. 18, 1933. 
266 New York Supplement 290. 

1. INSURANCE. 

Insurance contract containing ambiguous language is construed most strongly 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Courts cannot, under guise of construction, make new contract for parties 
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nor relieve one from disadvantageous terms in insurance contract containing no 
ambiguous language. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

No liberality of construction in favor of insured permits inclusion of risk 
expressly excluded by terms of insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Courts must give to language in insurance contract its usual and ordinary 
meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

5. INSURANCE. 

Damages for death of wife who drank oil of tansy purchased by husband at 
drug store from pharmacist, who made sale in violation of law, held not covered 
by druggists’ liability policy indemnifying insured for death of one in consequence 
of error or mistake in sale of drugs, but excepting from coverage claims for 
death caused by failure to comply with statute or in consequence of performance 
of unlawful act by employee (Penal Law, § 1743; Education Law, § 1360). 

(For other cases, see Insurance, Dec. Dig. § 437.) 

6. INSURANCE. 

In action by drug company under druggists’ liability policy excepting from 
coverage claims for death caused by failure to comply with statute or in con 
sequence of performance of unlawful act by employee, evidence showed that 
pharmacist, not store salesman, delivered poison in violation of law to purchaser, 
whose wife died after drinking it (Penal Law, § 1743; Education Law, § 1360). 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

7. INSURANCE. 

In action by drug ccmpany under druggists’ liability policy excepting from 
coverage claims for death caused by failure to comply with statute, failure to 
enter on register sale of oil of tansy to purchaser, whose wife died after drinking 
it, constituted no violation of statute (Penal Law, § 1743; Education Law, § 1360) 

(For other cases, see Insurance, Dec. Dig. § 437.) 

Action by the Hewit Pharmacies, Inc., against the A®tna Life Insurance 
Company. 

Judgment for defendant. 

Action to recover for damages and expenses paid by plaintiff in an action 
brought against plaintiff by one Joseph R. Lynn, Jr., as administrator of the 
goods, chattels, and credits of Anna V. Lynn, deceased, which cause of action 
plaintiff claims was covered by a policy of indemnity insurance issued by the 
defendant. 

Jury trial was waived, and the issues tried before the court without a jury. 

The plaintiff operates a chain of retail drug stores. It also conducts a whole- 
sale drug business under the name Binghamton Wholesale Drug Company. The 
wholesale place of business is located at 178-182 Water street, Binghamton, N. Y. 
In the front of the premises on Water street plaintiff conducted a retail drug 
business. This retail business was enumerated in the policy as one of the retail 
drug stores covered thereby. The wholesale business of the plaintiff was not 
included or covered by the policy issued by the defendant. 

On the 28th day of April, 1930, defendant issued to plaintiff a druggists’ 
liability policy, which, by indorsement, was effective from noon June 8, 1930, tu 
noon June 8, 1931. The provisions of the policy involved herein are as follows: 

“In consideration of the premium herein provided, the A®tna Life Insurance 
Company of Hartford, Connecticut (called the Company) does hereby agree tu 
indemnify the Assured described in the Representations hereof, within the amounts 
as expressed herein, against loss and/or expense arising or resulting directly from 
claims upon the assured for damages on account of bodily injuries and/or death 
accidentally suffered or alleged to have been suffered, by any person or persons 
in consequence of any error or mistake, made or alleged to have been made during 
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the policy period provided herein, in preparing, compounding, dispensing, selling 
or delivering, at or from the premises described in said Representations, any or 
the drugs, medicines or merchandise customarily kept for sale in drug stores, save 
and except claims arising by reason of: 

“(1) Injuries and/or death which shall be shown to have been caused by 
any person employed in violation of Law, or caused by a failure to comply with 
any statute or local ordinance or in consequence of the performance of any unlaw- 
ful act by the Assured or any employee of the Assured. 

“(2) Liability of others assumed by the Assured under any contract or agree- 
ment, expressed or implied.” 

During the afternoon of June 27, 1930, one Joseph R. Lynn, Jr., entered the 
retail drug store conducted by plaintiff at 178-182 Water street, and expressed a 
desire to purchase two ounces of oil of tansy. Plaintiff employed a pharmacist, 
one Stern, who acted as such both in the retail and wholesale stores. It also 
employed one Corkery as a salesman, but not as a pharmacist. Stern and Corkery 
were engaged in taking inventory in the prescription room which was situated in 
the wholesale department, but was used also in connection with the retail business. 
Corkery was called out to attend to Lynn as a customer. Upon Lynn expressing 
his desire to purchase the oil of tansy, Corkery returned to the prescription room 
and advised Stern what was desired. Stern put up two ounces of oil of tansy and 
affixed a label which simply stated the contents was “Oil of Tansy.” The bottle 
of oil of tansy was then delivered to Lynn by Stern; Lynn was charged and paid 
the wholesale price, $1.40; was not asked the purpose for which the drug was to 
be used, or whether he had any knowledge that oil of tansy was a poison. The 


label attached to the bottle did not contain the word “poison,” and was not printed 
in red ink. 


Anna V. Lynn, the wife of Joseph R. Lynn, Jr., had requested he purchase the 
oil of tansy for her. The evening of the same day she drank one-half of the 
contents of the bottle, or one ounce of the oil of tansy, immediately became ill, 
was taken to a hospital, and as a result of drinking the poisonous drug died the 
same evening. 

Stern was subsequently arraigned in City Court charged with selling at retai! 
a two-ounce bottle of oil of tansy in violation of section 1743 of the Penal Law. 
He pleaded guilty, and sentence was suspended. 

The husband, Joseph R. Lynn, Jr., was subsequently appointed administrator: 
of the estate of the wife, and brought action against the plaintiff here to recover 
damages. The action was brought to trial and resulted in a verdict of no cause 
of action. On appeal the judgment was reversed and a new trial granted. Lynn vy. 
Hewit Pharmacies, Inc., 234 App. Div. 805, 254 N. Y. S. 9. The reversal was on 
the law. the case again came on to be tried, and the right of plaintiff to recover 
having been practically determined by the reversal of the former verdict, the 
action was settled. 

The plaintiff now seeks to recover the amount paid on said settlement, $1,180, 
together with the expenses incurred by plaintiff in connection with the defense oi 
the action for counsel fees and disbursements, $1,154.79, a total of $2,334.79. i. 

The defendant was promptly advised of the action brought against the plaintift 
herein, denied liability, and refused to defend. It was also kept fully informed o1 
the progress of the litigation, of the negotiations for, and the settlement of the 
case. No question is raised as to the amount of the settlement or expenses 
incurred by plaintiff. 

Mangan & Mangan, of Binghamton (Thomas J. Mangan and Frank J. Man- 
gan, both of Binghamton, of counsel), for plaintiff. . 

Lee, Levene & McAvoy, of Binghamton (David Levene, of Binghamton, of 
counsel), for defendant. 

McNavucht, Justice. 

The question which is decisive of the issue between the parties is whether 
the policy issued by defendant covered the transaction as a result of which the 
death of Anna V. Lynn occurred. The defendant had issued a druggists’ liability 
policy. It was a contract between the parties. Each must be governed by its 
terms. The rights of the parties must be determined by the provisions of the 
contract which the defendant issued and the plaintiff accepted. It is not a question 
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of what the plaintiff assumed, or what the plaintiff believed, was covered in con- 
nection with the conduct of its business. 

[1] It is well established that, where the language of an insurance contract 
is so ambiguous as to render it susceptible of two interpretations, it should be 
construed most strongly against the insurer, because the latter has prepared the 
contract and is responsible for the language used. Janneek y. Metropolitan Life 
Ins. Co., 162 N. Y. 574, 57 N. E. 182; Killian v. Metropolitan Life Ins. Co., 251 
N. Y. 44, 166 N. E. 798, 64 A. L. R. 956. “Words may in themselves be ambig- 
uous yet have a clear meaning when read in the light the context affords. When 
the meaning of the contract appears, it is the duty of the court to make it 
effective even when the words have been selected by an insurance company. 
(Hartigan y. Casualty Co. of America, 227 N. Y. 175, [124 N. E. 789].) Con- 
struction must not extend to the creation of a new contract for the parties. 
(Preston v. A&tna Ins. Co., 193 N. Y. 142 [85 N. E. 1006, 19 L. R. A. (N. S.) 
133]: Houlihan vy. Preferred Accident Insurance Co., 196 N. Y. 337, 340 [89 N. E. 
927, 25 L. R. A. (N. S$.) 1261].)” Witherstine v. Employers’ Liability Assur. 
Corporation, Limited of London, England, 235 N. Y. 168, 173, 139 N. E. 229, 230, 
28 A. L. R. 1298. 

[2] If parties to a contract adopt a provision which contravenes ‘no principle 
of public policy, and contains no element of ambiguity, courts have no right to 
relieve one of them from disadvantageous terms by a process of interpretation. 
If a policy of insurance is of doubtful tenor, courts should employ that interpre- 
tation which is the more exacting against the insurer who has prepared the con- 
tract, but, if the contract is not of uncertain meaning, courts may not make a new 
one under the guise of construction. Rosenthal vy. American Bonding Co. of 
Baltimore, 207 N. Y. 162, 168-169, 100 N. E. 716, 46 L. R. A. (N. S.) 561. 

[3] When policies of insurance are capable with equal reason of one or more 
interpretations, they are to be construed against the insurer and in favor of the 
insured, but no liberality of construction in favor of the insured permits the 
inclusion of a risk which has been expressly excluded by the terms of the con- 
tract. Marcus v. United States Casualty Co., 249 N. Y. 21, 24, 25, 162 N. E. 571 

[4] An insurance policy is no different from other contracts and comes 
within the same rules of construction. It is the purpose and attempt of the courts 
to give to the language used by the parties its usual and ordinary meaning in the 
light of all the circumstances and conditions, having in mind, as did the parties, 
the nature of the transaction. Kean y. National Surety Co., 241 N. Y. 252, 258-259, 
149 N. E. 849; Royster Guano Co. v. Globe & Rutgers Fire Ins. Co., 252 N. Y. 
75, 84, 168 N. E. 834. 

Policies of liability or indemnity insurance commonly except from coverage 
certain classes of liability such as responsibility for injuries occasioned by failure 
to comply with statute, or unlawful employment, resulting in loss. Buffalo Steel 
Co. v. Aktna Life Insurance Co., 156 App. Div. 453, 141 N. Y. S. 1027, affirmed 
215 N. Y. 638, 109 N. E. 1067; Mason-Henry Press v. 7tna Life Ins. Co., 21] 
N. Y. 489, 105 N. E. 826; Holland Laundry v. Travelers’ Insurance Co., 221 N. Y. 
698, 117 N. E. 1071; Marcus v. United States Casualty Co., supra. 

It is unlawful for any person to sell at retail or furnish any of the poisons 
enumerated without affixing or causing to be affixed to the bettle or package a 
label containing the name of the article, the word “poison” distinctly shown, the 
name and place of the business of the seller, all printed in red ink, together with 
the name of such poison printed or written thereupon in plain legible characters 
It is also required that every person who shall dispose of or sell at retail or 
furnish any of the poisons enumerated shall first satisfy himself that the purchaser 
is aware of its poisonous character, and that the poison is to be used for a 
legitimate purpose. Section 1743, Penal Law; section 1360, Education Law. 

Applying to the facts disclosed by the record, the well-established rules as 
to the construction of insurance contracts and the provisions of the Penal Law 
and Education Law applicable in this case, we may first inquire, What did the 
defendant insure plaintiff against, and for what did it agree to indemnify plaintiff? 
It is recited in the policy contract that the defendant agreed to indemnify the 
plaintiff for “* * * bodily injuries and/or death accidentally suffered * * * 
in consequence of any error or mistake, * * * in preparing, compounding, dis 
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pensing, selling or delivering, * * * any of the drugs, * * * customarily 
kept for sale in drug stores. * * *” Standing alone, without any other pro- 
vision, exception, or reservation, such language clearly would cover any error or 
mistake without limitation or exception. The contract of insurance, however, in 
the same paragraph, in the same type, prov ides : 

ie * Save and except claims arising by reason of: 

"@) Injuries and/or death which shall be shown to have been caused by any 
person employed in violation of Law, or caused by a failure to comply with any 
statute or local ordinance or in consequence of the performance of any unlawful 
act by the Assured or any employee of the Assured.” 

The policy did not cover wholesale transactions. While the wholesale price 
was charged to Lynn for the oil of tansy, the sale was actually made as a retail 
sale and so treated by the employees of the plaintiff, and unquestionably must be 
held to have been a retail sale. 

The language of the contract is plain. It is so clear and explicit as not to be 
capable of more than one interpretation, and that is that “injuries and/or death 
* * * caused by a failure to comply with any statute * * * or in conse- 
quence of the performance of any unlawful act by * * * any employee of the 
Assured” are not covered by the contract. 

[5] When Lynn expressed a desire to purchase oil of tansy, a poison enu- 
merated in schedule B of section 1743 of the Penal Law, and to which the provi- 
sions of such section and section 1360 of the Education Law were applicable, a 
sale in compliance with Lynn’s request, to be “lawful,” necesstated the perform- 
ance of certain acts, and the statutes made it unlaw ful to make the sale unless 
those acts were performed. It was incumbent upon the employee of the plaintiff 
(1) to inquire for what purpose the desired poison was to be used, and to satisfy 
himself it was for “a legitimate purpose’; (2) to satisfy himself “that the pur- 
chaser is aware of its poisonous character”; and (3) to attach a label to the 
container, printed in red ink, containing the name of the article, the word “poison,” 
and the name and place of business of the seller. It was by the provisions ot 
the Penal Law and the Education Law “unlawful” for any person to sell at 
retail any of the poisons mentioned in the schedules, unless such conditions and 
provisions were complied with. If the customer (in this case Lynn) had asked 
for an innocuous drug, such, for instance, as oil of peppermint, and had been 
given oil of tansy by error and mistake, the policy would have covered such a 
transaction, but in this case the sale was a sale of the identical drug that was 
called for, made in a manner not in compliance with statutory provisions regulat- 
ing such sale. A poison was called for. It is specified in the schedules of the Penal 
Law as a poison. The sale was made in direct violation of the statutory pro- 
visions governing such sale, and was clearly a sale and an act which was speci- 
fically excepted from coverage by the provisions of the insurance contract. Injury 
was “caused” by the “failure” to “comply” with a specific provision of “statute,” 
and the act of the employee in so seiling, delivering, and dispensing, clearly caused 
the result in consequence of the performance of an “unlawful act.” 

[6] The testimony is contradictory as to whether delivery was made to Lynn 
by Stern or Corkery. The evidence fairly establishes delivery was made by 
Stern. Lynn has so testified, and his testimony was to the same effect upon the 
trial of the other action. Corkery has testified upon the trial of this action 
directly contrary to his previous testimony. Stern testifies he did not deliver the 
oil of tansy to Lynn. He was not sworn on the trial of the other action, but 
serious questions arise as to the weight to which his statement is entitled, 
inasmuch as he, when charged with making the sale to Lynn, pleaded guilty. 
Upon the disputed question of delivery, we believe the weight of the credible 
testimony fully warrants a finding that Stern made the delivery to Lynn. 

We can find no justification for, holding Corkery was unlawfully employed 
by plaintiff. 

[7] There was no violation in failing to enter the sale on a register. Thi 
provisions requiring a record of sales being kept, giving date of sale, name and 
address of purchaser, name and quantity of poison, purpose for which required, 
and name of dispenser, relate only to the drugs enumerated in schedule A. Section 
1743, Penal Law; section 1360, Education Law. 
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Plaintiff relies upon the principle that a violation of a statute or an ordinance 
does not necessarily prevent recovery, unless it can be related directly to the 
accident or the act of negligence bringing it about. Messersmith v. American 
Fidelity Co., 232 N. Y. 161, 133 N. E. 432, 19 A. L. R. 876; Brown v. Shyne, 
242 N. Y. 176, 151 N. E. 197, 44 A. L. R. 1407; Corbett v. Scott, 243 N. Y. 66, 
152 N. E. 467, 46 A. L. R. 1064; Clark v. Doolittle, 205 App. Div. 697, 199 
N. Y. S. 814. The difficulty with the argument is that in this case the violation 
of the statute related directly to the accident, to the occurrence. It related 
directly to an act of negligence which was caused by a violation of statutory 
duty by the making of an unlawful sale in an unlawful manner, and whicn 
resulted in the event upon which the cause of action against the plaintiff on the 
part of the estate of Anna V. Lynn was predicated. 


In determining whether the acts were within the coverage of the contract, or 
were excepted therefrom, it is true the occurrence must be considered from its 
beginning to its end. As has been aptly said: “The character of the liability is 
not to be determined by analyzing the constituent acts which, in combination, 
make up the transaction, and viewing them distributively. It is determined by 
the quality and purpose of the transaction as a whole.” Messersmith vy. American 
Fidelity Co., supra, at page 166 of 232 N. Y., 133 N. E. 432, 433. So here, taking 
the whole transaction, the nature of the sale, the unlawful manner of sale, the 
neglect to observe the plain requirements of the statute, the delivery of the 
poisonous drug without precaution, the fatal result to Anna V. Lynn, viewed 
“as a whole,” lead to the irresistible conclusion such acts and transaction were 
within the clear and explicit exception contained in the indemnity contract. 


The words “any error or mistake” were limited by the exception. They did 
not apply if the act was by one “unlawfully employed.” They did not apply 
if the act was in “violation of statute” or “unlawful.” 

The technical and refined construction of the excepting clause urged by 


plaintiff cannot be adopted without doing violence to the plain meaning of the 
language used in the contract. 


It is to be noted that in several! of the authorities, particularly the Messersmith 
Case, relied upon by plaintiff, there was no exception in the policy. In the 
Messersmith Case the plaintiff brought an action upon a policy which idemnified 
him against liability for injuries accidentally suffered by anyone through the 
maintenance and use of his automobile. The defense was that, in violation of 
the Highway Law, the automobile was operated by an infant under lawful age, 
not accompanied by the owner or a licensed chauffeur. There was, however, no 
provision in the policy excluding from coverage such a claim. Without doubt 
plaintiff would be entitled to recover here had there been no exception included 
in the policy. 

We cannot find that the indemnity contract was ambiguous. Holding to the 
rule that the provisions of an insurance contract are to be construed where 
there may be two interpretations, most strongly against the insurer, we cannot 
find that there is any room for construction where the language of the contract 
is so clear and explicit as the language used in the contract here in question. 
We may apply the language of our court of last resort by saying that what we 
have here is “a plain contract, clear and explicit in its terms, is to be construed 
by the court. Equitable considerations will not allow an extension of the 
coverage beyond its fair intent and meaning in order to do raw equity and te 
obviate objetcions which might have been foreseen and guarded against, eveii 
thought the contract to be construed is a policy of insurance”—citing cases. 
Wenberg & Holman, Inc. v. Providence-Washington Ins. Co., 254 N. Y. 387, 390, 
391, 173 N. E. 556, 557. 

For the reasons outlined, we are of the opinion the plaintiff has failed to 
establish a cause of action or right to recover upon the insurance contract against 
the defendant. It is our view that the acts of Stern and Corkery, the employees 
of the plaintiff, were clearly and unquestionably unlawful and in violation of 
statute; that their acts, being unlawful and in violation of statute, were specifically 
and explicitly excepted, and that their error and mistake was not such an error 
and mistake as was included in the coverage of the indemnity contract. 
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Judgment is directed for the defendant dismissing the complaint of the 
plaintiff upon the merits, with costs. 
Findings and judgment accordingly. 


PIERCE v. METROPOLITAN LIFE INS. CO. et al. 
Court of Appeals of Ohio, Hamilton County. March 27, 1933. 
187 Northeastern Reporter 77. 
1. INSURANCE. 


Insured’s widow could not raise question of beneficiary’s insurable interest in 
insured’s life. 

(For other cases, see Insurance, Dec. Dig. § 117.) 
2. INSURANCE. 2 

One may in good faith insure his-life for benefit of any one he may choose, 
though beneficiary is unrelated by blood or marriage, notwithstanding statute 
specifying who may be beneficiaries (Gen. Code, § 9393). 

(For other cases, see Insurance, Dec. Dig. § 114.) 


Action by Stella Pierce, also known as Estella Pierce, administratrix of the 
estate of Charles H. Pierce, deceased, against the Metropolitan Life Insurance 
Company and another. Judgment for defendants, and plaintiff brings error.— 
[Editorial Statement. ] 

Affirmed. 

Sol Goodman, of Cincinnati, for plaintiff in error. 


_ Mallon, Vordenberg & Marble, of Cincinnati, for defendant in error Metro- 
politan Ins. Co. 


Otto R. Alexander, of Cincinnati, and P. L. Lynch, for defendant in erro 
Catherine C. Pierce. 

Hamiton, Presiding Judge. 

Plaintiff in error, Stella Pierce, and Stella Pierce, administratrix of Charles 
H. Pierce, deceased, filed an amended petition seeking to recover the proceeds 
of an insurance policy issued by the defendant in error, defendant below, on 
the life of Charles H. Pierce, deceased. 

Defendant in error Catherine Cooper, also known as Catherine Cooper 
Pierce, one of the defendants below, was named beneficiary under the policy. 

The defendants below demurred to the amended petition on the ground that 
the amended petition did not state a cause of action in the plaintiff. The trial 
court sustained the demurrer, and, plaintiff not desiring to plead further, judg- 
ment was entered in favor of the defendants. From that judgment, error 1s 
prosecuted to this court. 

The petition is based on the fact that the beneficiary named in the policy 
was living with the insured, the decedent, in a state of adultery, and was not 
the lawful wife of the insured, and therefore had no insurable interest in the 
insured, and asks that the proceeds of the policy be paid to the plaintiff, either 
as wife or as administratrix of the decedent. 

The question of law is: Can the plaintiff raise the question of an insurable 
interest on the part of the beneficiary: and, second, can an insured insure his 
own life for the benefit of any one he may choose, although not related by 
blood or marriage? 

[1] As to the right of the plaintiff to raise the question of an insurable 
interest, we cite the case of Keckley et al., Ex'rs. v. Coshocton Glass Co., 86 
Ohio St. 213, 99 N. E. 299, Ann. Cas. 1913D, 607, where the court holds: 

“3. Where a life insurance company makes no defense and pays the amount 
of its policy into court to abide the judgment of the court as between conflicting 
claimants, parties claiming an interest in the fund will not be allowed to object 
that the beneficiary named in the policy had no insurable interest.” 

The court states in the opinion, at page 226 of 86 Ohio St., 99 N. E. 299, 301, 
“for it has been held that the want of insurable interest is available only tu the 
insurer,” citing cases. 

The force of the opinion in the Keckley v. Glass Co. Case is that the only 
person entitled to object on the ground that the beneficiary has no insurable 
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interest is the insurance company issuing the policy, and not the parties claiming 
an interest in the fund. 

In this case by the demurrer the insurance company resists any objection 
to the validity of the policy by reason of the beneficiary not having an insurable 
interest. 

On authority of Keckley v. Glass Co.,-supra, we hold that the plaintiff had 
no right of action against the insurance company based on the question of 
insurable interest. Furthermore, in the case of Schmidt, Adm’x v. Prudentiai 
Ins. Co., 37 Ohio App. 260, 174 N. E. 605, a decision by the Court of Appeals of 
the Ninth Appellate District, decided February 23, 1928, that court held: 

“Under the laws of Ohio a person may, in good faith, insure his own life 
for the benefit of any one whom he may choose, though not related to him by 
blood or marriage, and that such insurance so procured is not invalid as being 
against public policy.” 

{2] The facts in the Schmidt Case, supra, are very similar to the facts m 
the case under consideration. The policy of insurance was issued on the life 
of Joseph Schmidt, in which he designated Anna Schmidt, his wife, as beneficiary. 
He died shortly thereafter, and it developed that Anna Schmidt was not his 
lawful wife. He had a lawful wife living by the name of Mary Schmidt, and 
she was appointed administratrix of his estate and claimed the insurance. Under 
these facts the court held as above stated, and we are in accord with the rule 
of law as pronounced in the Schmidt Case. We therefore hold that under the 
Ohio law a person may, in good faith, insure his own life for the benetit oi 
any one whom he may choose to designate, although not related to him by blood 
or marriage. We do not find that the statute to which our attention has vecn 
called, to wit, section 9393, General Code, limits this right. 

The demurrers were properly sustained, and the judgment is affirmed. 

Judgment affirmed. 

Cushing and Ross, JJ., concur. 


OSTAFY v. UKRAINIAN NAT. ASS’N. 
Superior Court of Pennsylvania. Oct. 2, 1933. 
168 Atlantic Reporter 325. 

1. INSURANCE. 

In beneficiary’s action on fraternal association membership certificate, evi- 
dence sustained verdict that insured had not fraudulently misstated his age in appli- 
cation. 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 


Appeal No. 276, April term, 1933, from judgment of County Court, Allegheny 
County; No. 1873 of 1931; Samuel J. McKim, Judge. 
_ Action of assumpsit by Julia Ostafy against the Ukrainian National Associa- 
tion, a corporation, on membership certificate issued by defendant to plaintiff’s 


husband. Verdict for plaintiff for $827.50. From a judgment entered on the ver- 
dict, defendant appeals. 


Affirmed. 

‘Argued before Trexler, P. J., and Keller, Cunningham,: Baldrige, Stadtfeld, 
Parker, and James, JJ. 

Francis Taptich and Basil Onyshkow, both of Pittsburgh, for appellant. 

S. H. Huselton, of Pittsburgh, for appellee. 

CUNNINGHAM, Judge. ; s 

Plaintiff’s action of assumpsit, as the beneficiary named in a membership certi- 
ficate issued by the defendant fraternal beneficial association to her husband, 
terminated in a verdict in her favor for $827.50. Upon this appeal by the defendant 
from the judgment entered upon the verdict, the questions involved are whether the 
court below erred in denying defendant’s request for binding instructions, or in 
refusing a new trial. 


On May 31, 1929, Ukrainian National Association issued its membership certi- 
ficate No. 45,374 (Assembly No. 384) to Thomas Ostafy as a “Class B” member. 
Upon his death, February 9, 1931, his widow, Julia Ostafy, the beneficiary, 
demanded as the amount due her under the certificate the sum of $750, and, upon 
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the refusal of the officers of the association to recognize and pay her claim, 
brought the suit out of which this appeal arose. 


The defense pleaded was that the insured had “falsely and fraudulently mis- 
stated his age in [his] application for membership”; that he had declined to avail 
himself of the method provided in defendant’s by-laws for correcting an inadvertent 
misstatement as to age; “and, as a result thereof, was expelled from membership” 
on July 31, 1930. 


Plaintiff’s prima facie case consisted of proof of the issuing of the certificate, 
payment or tender of all dues, the furnishing of proofs of death, and a formal 
demand for benefits. The testimony of plaintiff and Wasil Turko (treasurer of 
defendant but called by plaintiff) related chiefly to repeated tenders, and refusals, 
of dues. In effect, this testimony was that all dues were paid or tendered as they 
fell due, and that the reason assigned by the local lodge for refusing to accept any 
dues after a certain date was the alleged misstatement by the insured of his age. 
Under all the evidence defendant could not have successfully resisted payment 
of the claim upon the ground of nonpayment of dues. 


The evidence for defendant at the trial was to the effect that, although the 
insured had stated in his written application that he was forty-five years of age 
and thereby secured a larger amount of insurance than would have been granted 
to an older applicant), he admitted to a committee sent to call upon him that 
he was over fifty-five, and made a similar admission during a meeting of the local 
lodge in July, 1930, and neglected to get a birth certificate within the period of 
ninety days specified in the by-laws. There was also the indefinite statement of a 
cousin of the insured, thirty-nine years of age at the time of the trial, that the 
insured was “a big man” when the witness was cnly eight or nine years old. 


The by-laws upon this subject read: “Misstatement of Age. If a member 
shall have misstated hisggge in his application for membership, all benefits shall 
be forfeited, and the same shall not be paid to the beneficiaries or any other per- 
son”; and “Mistake in Age Corrected. If it shall appear during the lifetime of a 
member that he has made a mistake in giving his age, at the time of his admission, 
he shall make, through his Subordinate Assembly, a written statement of the facts 
to the Supreme Recording Secretary. Upon satisfactory evidence that the mis- 
take of age was not fraudulently intended, the age of such member may be cor- 
rected upon paying all the back dues to his actual age, or returning to him the 
overpaid dues, as the case may be, from the time of his admission to membership.” 

Another by-law: provided that “persons over fifty-five years of age are not, 
admitted.” The trial judge submitted to the jury the question whether the insured 
had misstated his age, saying: “You will recall the testimony as to the application 
of the insured. He stated in that application that he was forty-five years of age. 
The only evidence to controvert that, as far as the defendant is concerned, is cer- 
tain statements or certain admissions to certain members of the association that 
his age was not forty-five years but, as some of the witnesses stated, that he was 
older than forty-five years of age, without stating how old he was. One of the 
witnesses, as I recall, testified that the insured stated to him that he was fifty-five 
years of age. Now, if you believe that to be true, that the insured did misstate 
his age in making the application for this insurance which he was taking out, then 
the defendant would not be liable to pay. * * * Now the question for you to 
determine is, Was this man forty-five years of age at the date of the issuance of 
the policy, or was he older, or did he misstate his age at that time, recalling the 
testimony as to the application of the insured in which he stated that he was forty- 
tive and as against that the admissions that have been testified to that he was older 
than that?” 

[1] It is now contended on behalf of defendant that the trial judge should 
have directed a verdict in its favor because the testimony, relative to admissions 
by the insured, was not contradicted. 

Aside from the fact that the person alleged to have made these admissions was 
dead, this contention entirely overlooks the long-established principle, reaffirmed 
and repeated in Nanty-Glo Borough v. Amer. Surety Co., 309 Pa. 236, 163 A. 523, 
that, when the proof depends upon oral testimony, it is the duty of the trial judge 
to submit the question to the jury, subject to the salutary power to award a new 
trial if the court deems the verdict contrary to the weight of the evidence. The 
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jury was not bound to, and evidently did not, accept the testimony in behalf of the 
defendant relative to the alleged admissions. 

Its conclusion may have been influenced by the fact that, when counsel for 
plaintiff wrote the defendant association demanding settlement, its financial secre- 
tary replied that the insured had been “a member for a period of one year and was 
suspended and expelled for non-payment of monthly dues in July-1930, therefore 
no benefit will be paid out.” There was also in evidence a letter written to the 
insured, in reply to a complaint upon his part concerning the non-payment of sick 
benefits, in which the recording secretary said: “You were told by local secretary 
that your membership of the association was lost—after investigation, I may say 
that local branch No. 384 reported you as suspended in July 1930, for non-payment 
of monthly dues.” In neither of these communications from the responsible officers 
of defendant was any reference made to the alleged misstatement by the insured 
of his age. Under all the circumstances, it could hardly be said that the verdict was 
the result of a capricious disbelief of the evidence. 

The third reason assigned for a new trial reads: “3. Since the trial, the 
defendant discovered material evidence pertinent to the issue of the case and likely 
to induce a different verdict.” 

The alleged after-discovered evidence was neither set forth nor described in 
the motion, nor was it alleged that it could not have been obtained prior to the 
trial through the exercise of reasonable diligence. Counsel for defendant state in 
their brief that the evidence referred to is a certified copy of the birth certificate 
of the insured, showing he was born in Poland October 14, 1869. They have 
attached to their brief a photostatic copy of a certificate of the birth of a “Timo- 
theus Ostafij”—the first name of the holder of the certificate sued upon was 
Thomas. Manifestly, we cannot consider on appeal a document which was not 
offered in evidence or even produced in the court below. The reason given in the 
brief for its nonproduction at the argument upon the motion for a new trial was 
that it had been returned to Poland for certification. This case was pending below 
for more than a year; if the same diligence had been exercised during that period 
as has been shown since the trial, the document could have been procured in ample 
time for use at the trial. If the result of this litigation works any injustice to the 
defendant, it may be attributed solely to the dilatoriness of the defendant’s officers. 

We are not convinced the court below committed any reversible trial error or 
abused its discretion in refusing a new trial. 

Judgment affirmed. 


TURLEY v. JOHN HANCOCK MUT. LIFE INS. CO. et al. 
Superior Court of Pennsylvania. Oct. 2, 1933. 


168 Atlantic Reporter 356. 
1. INSURANCE. 

In action upon group life policy, insurer’s pamphlet, not incorporated in 
policy, held properly admitted, since statute providing that policy shall contain 
all provisions of insurance contract was for benefit of insured and insurer 
could not take advantage of its own neglect (40 PS §§ 441, 510). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

2. INSURANCE. ; 

In action upon group life policy, insurer could not base defense on its con- 
stitution and by-laws under statute making them inadmissible unless they were 
incorporated in policy (40 PS §§ 441, 510). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

3. INSURANCE. , 

Failure of insured to report for work because of total and permanent dis- 
ability held not such “leaving” of employment as would justify his discharge 
and cause termination of insurance under group life policy providing for 
termination upon employee’s leaving (40 PS §§ 441, 510). ; 

Word “leaving” must be construed in its usual sense with reference 

to employment and involve some voluntary act on part of the employee 

which contemplates the quitting by the employee. 


(For other cases, see Insurance, Dec. Dig. § 177.) 
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4. INSURANCE. 

Alleged ambiguity in life policy as to whether provision in pamphlet was 
part thereof must be resolved in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Where pamphlet issued with group life policy provided that, if total per- 
manent disability occurred after age of 60, insurance would be paid only when 
death occurred, policy became vested when disability occurred after age of 60; 
payment being delayed until death of insured (40 PS §§ 441, 510). 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal No. 277, April term, 1933, from Decree of Court of Common Pleas, 
Allegheny County, No. 3052, January term, 1932; Thomas M. Marshall, Judge. 

3ill in equity to recover the sum of $1,000 under a life policy by Mary Anu 
Turley against John Hancock Mutual Life Insurance Company and George M. 
Goodspeed and another, president and secretary and treasurer of the National 
Works Welfare Association, on behalf of themselves and all other members of 
the association. Decree for complainant, and defendants appeal. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtifeld, 
Parker, and James, JJ. . 

Albert C. Hirsch, Reed, Smith, Shaw & McClay, and Watson & Freeman, 
all of Pittsburgh, for appellants. 

Ward Bonsall, of Pittsburgh, for appellee. 

James, Judge. 

Mary Ann Turley, appellee herein, filed her bill in equity against the John 
Hancock Mutual Life Insurance Company and the National Works Welfare 
Association praying for a decree that the defendants pay the sum of $1,000 with 
interest under a certain life insurance policy upon the life of her husband, 
Daniel J. Turley. A joint answer was filed by the defendants and a rule for 
decree for want of a sufficient answer was issued. On this rule a decree was 
entered directing defendants to pay said amount, from which decree this appeal 
is taken. 

The averments and answers of the pleadings establish the following facts: 
In 1926 Daniel J. Turley, an employee of the National Works of the National 
Tube Company, became a member of the National Works Welfare Association, 
which was organized in 1926, and was formed “to encourage and promote the 
veneral welfare of its members, including the procuring of group life insurancy 
for its members.” All members at work on the effective date were entitled to 
$1,000 insurance without medical examination and without restriction as to age 
A booklet called “A Plan of Protection for You and Yours” was issued bd, 
the association and the insurance company and was given to all eligible employees, 
together with an application, and ail employees were urged to join. Daniel J. 
Turley, the insured, became a member of the association in accordance with 
the terms of the pamphlet giving the details of the group life insurance plan, 
and a certificate of life insurance under and subject to the group policy of 
insurance was issued in the sum of $1,000 payable to Mary Ann Turley as 
beneficiary if death should occur while a member of the association and during 
the continuance of said policy. The policy was issued July 26, 1926, and ii 
the month of December, 1928, at which time insured was beyond the age of 
60 years, and while a member of the association and an employee of the 
National Works aforesaid, he became totally and perm@&nently disabled and 
unable to perform labor. The insured paid his regular dues until September 
10, 1929, when he was notified that he was discharged from the employ of the 
National Works and his name removed from the roll of employees thereof. The 
insured died July 28, 1930. No objection was raised as to the joinder of the 
parties by the defendants, who rely upon the alleged discharge defeating any 
benefits. 

The pamphlet which was issued by the defendants contains, under the 
heading “Details of Group Life Insurance Plan,” inter alia, the following: 


“2. Benefits. (a) Death Benefit. The amount of the insurance is payable, in the 
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event of death at any time or place, to the beneficiary selected, in a single sum 
(b) Total and Permanent Disabiltiy Benefits. In the event of total and _ per- 
manent disability, occurring before the age of 60, and resulting from either 
sickness or accident, no further premium will be collected, and the total amount 
of life insurance carried will become payable to the member himself in a single 
sum. Jf total and permanent disability occurs after the age of 60, the wsurance 
will be paid only when death occurs. This Permanent Total Disability benefit is 
entirely independent of any benefits provided by compensation laws.” (Italics 
ours. ) 

Also, under the general heading of “General Questions and Answers,” the 
following is found: “6. Q. To whom is the insurance payable? A. In case of 
your death, the insurance is payable to the beneficiary whom you name. In 
case of your becoming permanently and totally disabled before reaching sixty 
years of age, the insurance is payable to you.” 

The certificate of life insurance stated that under and by virtue of a group 
policy of insurance, “the life of Daniel J. Turley is insured for the sum of 
One Thousand Dollars, payable to Mary Ann Turley—Wife—as beneficiary ii 
death shall occur while a Member of the Association during the continuance oi 
said policy. * * * The insurahce provided for by said policy terminates with: 
the termination of membership in the said Association unless the member shall 
elect to continue the insurance in accordance with the following Conversion 
Privilege. Conversion Privilege. Any Member of the Association covered under 
this group policy shall, in case of the termination of employment for any reason 
whatsoever, be entitled to have issued to him by the Company without evidence 
of insurability upon application to the company made within thirty-one days after 
such termination * * *, a policy of life insurance * * * in an amount equal to 
the amount of his protection under such group insurance policy * * *. Per- 
manent Total Disability. Any member who shall furnish the company with due 
proof that he has become totally disabled by injuries, sickness or disease and 
has been continuously prevented thereby from performing any and every duty 
pertaining to his occupation and presumably will during his life time be prevented 
trom pursuing any occupation for wages or profit, * * * he shall be deemed to 
be totally and permanently disabled and the insurance hereunder will become 
available, provided such disability or loss has been sustained before attaining the 
age of 60.” 

The pamphlet issued also contained a copy of the constitution and by-laws 
of the welfare association of which article I, § 2 of the constitution and by-laws 
provides: “Section 2. (a) Any member leaving the employ of National Works 
of the National Tube Company or the McKeesport Connecting Railroad Company, 
for any cause whatsoever, will automatically lose his membership in this asso- 
ciation.” 

Appellants strenuously urge that the pamphlet should not have been con- 
sidered, as it was merely a proposal for insurance which led up to the final issu- 
ance of the certificate of life insurance and the said proposal was merged in the 
certificate and should not be considered as part of the insurance contract. 

The group insurance policy was not made a part of the record, and the certi- 
ficate of insurance which was issued to the deceased was issued in violation of 
article 4, § 410, of the Act of May 17, 1921, P. L. 682, 40 PS § 510, which provides: 
“No policy of life * * * insurance, * * * shall be issued or delivered by any * * * 
life insurance company * * * unless it contains, in substance, the following pro- 
visions: * * * (d) A provision that the policy shall constitute the entire contract 
between the parties. * * *” In this connection, we must also consider article 3, 
§ 318, of the Act of May 17, 1921, P. L. 682, 40 PS § 441, which is substantially a 
re-enactment of the Act of May 11, 1881, P. L. 20, which provides : “All insurance 
policies, issued by * * * insurance companies, * * * in which the application of 
the insured, the constitution, by-laws, or other rules of the company form part of 
the policy or contract between the parties thereto, or have any bearing on said 
contract, shall contain, or have attached to said policies, correct copies of the appli- 
cation as signed by the applicant, or the constitution, by-laws, or other rules 
referred to; and, unless so attached and accompanying the policy, no such applica- 
tion, constitution, or by-laws, or other rules shall be received in evidence in any 
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controversy between the parties to, or interested in, the policy, nor shall such 
application, constitution, by-laws, or other rules be considered a part of the policy 
or contract between such parties.’ These provisions of the act of 1921 were for 
the benefit and protection of the insured, and defendants not having taken advan- 
tage of the provisions of the act of assembly, they cannot now take advantage of 
their own neglect. 

We think the language adopted by the court in Norristown Title Trust & 
Safe-Deposit Co. v. Insurance Co., 132 Pa. 385, page 391, 19 A, 270, 271, is parti- 
cularly applicable to the question involved in this case, where it said: “The act ot 
1881 was evidently intended to impose a duty upon insurance companies, and to 
protect the insured. It had often happened that upon the trial of a case an insur- 
ance company would offer a by-law, or the application of the insured, in evidence, 
tor the purpose of impaling the plaintiff upon some technical point. The applica- 
tion, when made, is filed with the company, and when the assured receives his policy 
he often puts it away, and in time forgets what he had stated in his application. 
The act of 1881 was passed to compel the company to attach the application to 
the policy, and upon its failure to do so it cannot be received in evidence. It will 
he noticed that in each of the cases cited the application was offered by the insur- 
ance company. This is the first instance, to my knowledge, where a company has 
been heard to object to the admission of the application in evidence, when such 
offer came from the insured. To sustain such an objection on the part of the 
company is to allow the latter to take advantage of its own neglect in not com- 
plying with the act of 1881. We therefore think the court below erred in exclud- 
ing this application.” 

[1] Under the admitted facts that the insured became a member of the 
defendant association upon its formation in accordance with the terms of. said 
printed pamphlet jointly issued by both defendants, we cannot permit them to take 
advantage of their own neglect in not complying with the act of 1921, and there- 
fore hold that the court did not err in considering the pamphlet issued by the 
defendants. This question has been raised in various jurisdictions and although 
there is authority to the contrary, we believe that this pamphlet is to be regarded as 
part of the contract of insurance entered into upon the faith of the representations 
contained therein. 

In the case of Laib vy. Fraternal Reserve Lite Ass'n (1913) 177 Ill. App. 72, it 
was held that a pamphlet sent out by agents of an insurance company, making 
representations as to the plan on which it insures, is to be regarded as part of the 
contract of insurance entered into upon the faith of the representations, and is 
to be considered in connection with the policy in determining what the contract 
was. In an action by the beneficiary on a benefit certificate, where the defendants 
contend that the certificate is subject to a deduction of one-half its face value, it 
is error to exclude a pamphlet offered in evidence by plaintiff to show that the 
agents of defendant had authority to issue the certificate payable in full. 

In Southern Mutual Life Ins. Co. v. Montague, 84 Ky. 653, 2 S. W. 443, 4 
Am. St. Rep. 218 (1887), it was held that where an insurance company, through its 
chief officers, issues a pamphlet making representations as to the plans upon whicn 
it insures, and sends the pamphlet out by its soliciting agents, such pamphlet is to 
be regarded as part of the contract of insurance entered into upon the faith of 
the representations contained therein, and is to be considered in connection with 
the policy in determining what the contract was. 

This question could not arise on contracts entered into since the passage of 
the Act of April 26, 1929, P. L. 785, § 532, which relates to standard provisions of 
group life insurance contracts and which provides: “No policy of group life insur- 
ance shall be issued * * * unless it contains in substance the following provisions: 
* * * (b) A provision that the policy, the application of the employer, and the 
individual applications, if any, of the employees insured, shall constitute the entire 
contract between the parties. * * *” This act was undoubtedly passed to avoid 
the uncertainties and doubts which have arisen in the construction of certificates 
of life insurance issued under group policies similar to the case at bar. 

[2] Appellants are not consistent in their attitude in demanding the exclusion 
of the pamphlet because their main defense is based upon a section of the consti- 
tution and by-laws of the welfare association which, under the act of 1921, supra, 
was clearly inadmissible because it violated the provisions of the act of assembly 
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requiring that said by-laws or constitution should be made a part of the policy of 
insurance and should not be considered in evidence unless so made a part of the 
policy. The act was intended to be invoked for the benefit of the insured and 
not for the benefit of the insurance company. 

[3] Assuming that the court had the right to consider the provisions of section 
2 of the constitution and by-laws, supra, we are persuaded that the failure of the 
deceased to report for work because of his total and permanent disability was not 
such a leaving of his employment as would justify his discharge and removal from 
the rolls of the company as to cause a termination of his insurance. The word 
“leaving” must be construed in its usual sense with reference to employment and 
involves some voluntary act on the part of the employee. A more reasonable inter- 
pretation of the word “leaving” as applied to an employee would mean the quit- 
ting of the employment and does not contemplate the failure of the employee to 
report for work by reason of a total and permanent disability. 

[4] Appellants further contend that even though the pamphlet was to be con- 
sidered as part of the insurance contract, an examination of the certificate of 
insurance, constitution and by-laws of the welfare association, and the pamphlet 
itself clearly indicates that the particular section involved was not to be considered 
as part of the contract of insurance. If there are any inconsistencies, contradic- 
tions, or doubts as to what the insurance covered, they were created by the 
defendants themselves as the pamphlet, constitution and by-laws, and certificate of 
insurance were solely prepared by the defendants, and whatever doubts may exist 
must be resolved in favor of the insured. 

In dealing with the questions involved, we must keep in mind the well-estab- 
lished rule of law that contracts of insurance, in case of any doubt, are to be 
construed in favor of the insured and against the insurer. MacDonald v. Met. Life 
Ins. Co., 304 Pa. 213, 155 A. 491, 77 A. L. R. 353. 

Under the paragraph designated “Benefits,” section (a) relates to death benefits 
and section (b) relates to total and permanent disability benefits. Section (b) 
provides: “In the event of total and permanent disability, occurring before the age 
of 60, and resulting from either sickness or accident, no further premium will be 
collected, and the total amount of life insurance carried will become payable to 
the member himself in a single sum.” The next portion of the section provides: 
“Tf the total and permanent disability occurs after the age of 60, the insurance will 
be paid only when death occurs.” 

It is difficult to arrive at any other conclusion than that under these separate 
sections, when stated as simply as possible, the insurance shall be paid to the dis- 
abled person if the total and permanent disability occurs before the age of 60, while 
if the total and permanent disability occurs after the age of 60 the insurance will 
be paid to the beneficiary mentioned in the policy at the time of the death of the 
insured. Appellants urge that the phrase “no further premium will be collected” 
was particularly applicable to the disability occurring before age 60 and that it 
does not apply to the total and permanent disability occurring after age 60. We 
find no such definite statement in this clause, as with just as much force and rea- 
son the language “no further premium will be collected” should be applicable to 
the total and permanent disability if it occurred after age 60. The insurer undoubt- 
edly recognized the inability to pay premiums in the event of a total and perman- 
ent disability, and that inability would exist whether the disability occurred hefore 
or after age 60. 

In this connection, we cannot overlook question 6 under the heading of “Gen- 
eral Questions and Answers” where it provides that: “I case of your death, the 
insurance is payable to the beneficiary whom you name. In case of your becoming 
permanently and totally disabled before reaching sixty years of age, the insurance 
is payable to you.” This answer does not cover the happening of a total and per- 
manent disability occurring after the age of 60 as referred to under the heading of 
“Benefits,” so that from an examination of the “General Questions and Answers” 
we find no specific method providing for the total and permanent disability occur- 
ring after the age of 60, and therefore we must confine our observations to section 
(b) providing for total and permanent disability benefits. ; 

The construction as maintained by the appellants absolutely destroys any force 
and effect of the latter portion of section (b) under paragraph 2. The insured in 
the present case was nearing the age of 60 when the policy was issued in July, 
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1926, as at the time of the happening of the disability in December, 1928, he was 
over the age of 60, and the clause providing for disability after age 60 was 
undoubtedly a strong inducement for the filing of his application. 

To construe this policy as contended for by appellants would be to permit the 
insurance company to have perpetrated a legal fraud upon this deceased and his 
beneficiary. For an insurance company to issue a circular in which certain insur- 
ance benefits are definitely provided for, and then to issue a certificate not in 
accordance with the plan and proposal offered would be such a misrepresentation 
as in good faith should not be permitted. 

[5] Under the terms of the pamphlet, when the disability occurred after 60 
years of age, the policy became vested; its payment being merely delayed until the 
death of the insured. It is a rather unusual clause, yet it is the one to which the 
insuurance company and the association agreed. The payment of premiums by the 
insured and their acceptance by the defendants for a period of ten months after 
the happening of the total disability is a strong confirmation of the fact that defend- 
ants themselves believed this insurance policy was still operative. However, under 
our view of this insurance contract, upon the happening of the total and perman- 
ent disability after the insured had reached the age of 60 years, the face of the 
policy became vested in the beneficiary and its payment merely delayed until the 
death of the insured. 

Decree affirmed, at the cost of the appellants. 


GILREATH vy. SECURITY LIFE & TRUST CO. No. 13681. 
Supreme Court of South Carolina. 
Aug. 16, 1933. 
170 Southeastern Reporter, 445. 
INSURANCE. 
Insurer held liable on life policy, where original policy lapsed for nonpayment 
of premium, but application for reinstatement had been made. 

In connection with the application for reinstatement of the policy for 
one-half of original amount, the insurer accepted and kept the application 
in its possession together with original policy and check and note for prem- 
ium. However, medical examination of insured for reinstatement had not 
been had at time of his death. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Appeal from Common Pleas Circuit Court of Greenville County; M. M. Mann, 
Judge. 

Action by Mrs. Ola B. Gilreath, as administratrix of the estate of Charles 
Ingram Gilreath, deceased, against the Security Life & Trust Company. From an 
adverse judgment, defendant appeals. 

Affirmed. 

Blythe & Bonham, of Greenville, for appellant. 


Nettles & Oxner and J. Robert Martin, all of Greenville, for respondent. 
CarTER, Justice. 


This action by Mrs. Ola B. Gilreath, as administratrix of the estate of her 
deceased husband, Charles Ingram Gilreath, against the defendant, Security Life 
& Trust Company, commenced in the court of common pleas for Greenville county, 
May 22, 1931, is a suit on an insurance policy, issued by the defendant on the life 
of the said Charles Ingram Gilreath. The policy is dated December*17, 1929, and 
the amount named therein is $5,000, but it is alleged by the plaintiff that the policy 
was modified by reducing the amount to be paid thereunder from $5,000 to $2,500, 
and also by reducing the stipulated premium accordingly. The suit is, therefore, 
for recovery, not for the sum of $5,000, but for the sum of $2,500. It is not dis- 
puted that the policy lapsed for nonpayment of the second premium on January 
17, 1931, the expiration of the thirty days’ grace provided in the policy for the 
payment of the premium. It further appears from the record in the case that 
application for reinstatement of the policy was made by the insured on February 
13, 1931, the application stating: “Amount five thousand ($5,000.00) dollars to be 
reduced to twenty-five hundred ($2,500.00) dollars.” The insured died at his farm 
in Greenville county from cerebral hemorrhage on the morning of February 19, 
1931. The defendant, in its answer, admitted issuing the policy, but denied liability 
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thereon, contending that the policy had lapsed, and that the same had not been 
reinstated for any amount. Issues being joined, the case was tried at the February 
1932, term of said court before Judge M. M. Mann and a jury, resulting in a verdict 
for the plaintiff in the sum of $2,500. From entry of judgment on the verdict the 
defendant has appealed to this court. 

Under the appellant’s exceptions error is imputed to the trial judge in the 
following particulars: (1) Refusing defendant’s motions for nonsuit and direction 
of a verdict; (2) submitting to the jury the question of waiver; (3) excluding the 
testimony of Dr. Baker offered by the defendant as to the examination of the 
insured; and (4) not excluding alleged conversations between Mr. Epting and Mr. 
Hunter, agents, with the plaintiff on January 27, 1931, and February 3, 1931. 

The policy in question, which was issued December 17, 1929, was made payable 
to the estate of the insured upon his death, and the first annual premium was paid 
when the policy was issued. Two or three weeks before the second annual prem- 
ium fell due, Messrs. Epting & Hunter, agents for the defendant, covering the ter- 
ritory where the insured resided, notified the insured, in writing, to the effect that 
the second annual premium of $311.30 would become due December 17, 1930. On 
ir about December 9, 1930, the insured wrote these agents to the affect that he 
was not able to make payment and would have to let the policy lapse. It seems 
that two or three letters passed between these agents and the insured, the agents 
urging him not to allow the policy to lapse, but to keep it alive, and suggested that 
he pay a part of the amount and execute a note for the remainder. However, the 
insured did not follow the suggestions, and the policy lapsed for nonpayment of 
premium. The residence of the insured was in the city of Greenville, where he 
maintained a home for his wife and children, but he spent the greater part of the 
time on his farm some distance from the city of Greenville, usually returning to 
the city at the end of each week for the purpose of spending the week-end with 
his family. According to the testimony of Mrs. Gilreath, on January 27, 1931, Mr. 
Epting and Mr. Hunter went to her home in Greenville to see her regarding the 
policy, and requested her to pay the premium on this policy, but she informed them 
that she was unable to do so. According to the testimony of Mr. Hunter and Mr. 


Epting, the date of their call to see Mrs. Gilreath was January 16, 1931. It fur- 
ther appears from the testimony of Mrs. Gilreath that on February 3, 1931, Mr 
Hunter had a phone conversation with Mrs. Gilreath in which Mr. Hunter stated, 
in effect, that he intended going out to the farm of the insured for the purpose 
of trying to get him to keep up the policy, and Mrs. Gilreath encouraged Mr 


Hunter to do so. Later the same day, according to Mrs. Gilreath’s statement, Mr 
Hunter caHed at the home of Mrs. Gilreath and informed her that he succeeded 
in getting her husband, the insured, to continue the policy, but reducing the amount 
to $2,500, and on that occasion exhibited to her a check for the sum of $25 given 
hy the insured, also, a note executed by the insured for the sum of $130.65 cover- 
ing the annual premium on a $2,500 policy. It further appears from the testi- 
mony of Mrs. Gilreath that, in compliance with the request of Mr. Hunter, Mrs. 
Gilreath, on that occasion, delivered to Mr. Hunter, as such agent, the said policy 
issued December 17, 1929, and was told, in effect, at the time by Mr. Hunter, that 
the policy was good to the extent of $2,500, that the same was in force, and that, 
if anything should happen (meaning if the insured should die in the meantime), 
there would be no trouble, that the policy was just as good as gold. In this con- 
nection it is well to state that it may be reasonably inferred from the testimony 
that Mr. Epting and Mr. Hunter were acting as general agents of the defendant. 
It appears from the testimony in the case that on the afternoon of the day Mr. 
Hunter received from Mrs. Gilreath the said policy, that is, February 3, 1931, either 
Mr. Epting or Mr. Hunter forwarded to the home office of the company the said 
check, note, and application for reinstatement. It, also, appears from the testimony 
that thereafter, on the 14th day of February, 1931, Mr. Epting phoned Mrs. Gil- 
reath, making inquiry as to when the insured would be at home, and stated that 
he wanted to see him. Mrs. Gilreath, not being able to give the information at the 
time, requested Mr. Epting to call later, about noon of that day. In the 
meantime she heard from her husband, and when Mr. Epting called her the 
second time she informed Mr. Epting that her husband would not be at home that 
day, but would remain at the farm. It further appears that at this second phone 
conversation Mrs. Gilreath asked for information regarding the purpose of seeing 
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her husband and was told by Mr. Epting that an examination was desired. 
Whereupon, according to the testimony of Mrs. Gilreath, she made the following 
statement to Mr. Epting: “I said, well, I thought Mr. Hunter told me this was 
all right, that it was in force right then, and he said, well, I want to see him 
again for an examination, and I said now if you do, if you willl take your 
doctor up there in the morning, even if it is Sunday, you will find him right 
there, and he said I will do that without fail.” 

In this connection we call attention to the fact that the portion of the 
application, which the insured signed for reinstatement, intended to be filled out by 
an examining physician, was left blank, and it may be reasonably inferred from 
the record that neither the insured nor Mrs. Gilreath knew that an examination 
would be required by the company for reinstatement, or that such examinatior 
was desired. At least, it clearly apears from the testimony of Mrs. Gilreath that 
she knew nothing of an examination being desired until after this last phone 
conversation, above mentioned, with Mr. Epting, and, in our opinion, a reason- 
able inference to be drawn from the entire record is that was the intention of the 
insurance company to waive the medical examination in connection with tie 
reinstatement application. As stated, the insured died on the 19th day of Feb- 
ruary, which was Thursday following the above-stated conversation between Mr. 
Epting and Mrs. Gilreath on Saturday, and we ‘think it may be reasonably 
inferred from the record that the insured did not see or hear from Mr. Hunter 
or Mr. Epting or any one else regarding a medical examination from the time he 
signed the said application to the time of his death. 

Referring to the testimony offered on the part of the defendant, it is shown 
that either Mr. Hunter or Mr. Epting, taking a doctor with him, went to the 
farm of the insured on the afternoon of the day of the insured’s death for the pur- 
pose of making a medical examination of the insured, not knowing of the insured’s 
death until after arriving there. Defendant also offered testimony tending to 
show that the defendant had been unable to procure a physician to make an 
examination earlier. While the application for reinstatement of the policy con- 
tains a provision that the same should be approved by the medical director before 
the policy could be reissued, the note given by the insured contains a provision, 
in effect, that the note and the check were accepted by the company under agree- 
ment that the insurance, under the policy in question, was to continue of force 
until midnight of the due date of the note, which was May 1, 1931. A day or 
two after the death of the insured, Mr. Epting wrote a letter to Mrs. Gilreath, 
expressing his sympathy on account of her husband’s death, and in the same 
letter sent to Mrs. Gilreath the check and note in question, stating to Mrs. 
Gilreath in this letter that the policy had lapsed for nonpayment of the premium 
on the same. This application for reinstatement contained statement to the effect 
that the amount was reduced to $2,500. The check in question was drawn to 
the order of Mr. Epting while the note was made payable to the order of the 
insurance company at its home office, Winston-Salem, N. C., and the same, note 
and check, were mailed to the home office of the company promptly after the 
same were executed, the check being indorsed by Mr. Epting. As stated above, 
a day or two after the death of the insured, the note and check were mailed tx 
Mrs. Gilreath. Included in the testimony offered on behalf of the plaintiff 1s 
the testimony of Mr. Holden Gilreath, brother of the insured, who testified that 
a short time before the death of his said brother Mr. Hunter told him (the 
witness) that he had succeeded in getting the insured to renew his policy. 

While the defendant offered testimony to contradict many of the statements 
made by plaintiff’s witnesses, especially the statements of Mrs. Gilréath to the 
effect that the agents of the defendant had stated that the policy was good at 
that time, and, if the insured died in the meantime, the policy would be paid, 
this is a substantive statement of the testimony in the case presented by plaintiff, 
pertinent to the issues involved, as we view the same, and bearing in mind, as 
stated above, that, on motion for a nonsuit and direction of a verdict made by 
defendant, the testimony must be viewed most favorably for the plaintiff, we 
cannot hold that the trial judge erred in overruling defendant’s said motion, 
but think, on the other hand, that his honor properly submitted the case to the 
jury. It is true, as contended by defendant, that the policy issued December 17, 





Lite] Gilreath v. Security Life & Trust Co. 81 


1929, lapsed for nonpayment of the second premium on January 17, 1931, but 
application for reinstatement having been made for one half of the original 
amount, and the defendant having accepted and kept the application in its 
possession, together with a check and note and the original policy, under the 
facts and circumstances above set forth, a question was, in our opinion, raised 
for the jury as to the intention of the parties and as to whether or not, under 
the circumstances, the insured at the time of his death had insurance with the 
defendant for the said sum of $2,500. We are unable to agree with appellant’s 
position that there is no evidence that the defendant waived its right to stand 
on the forfeiture. Defendant, in making its motion for nonsuit along this line, 
called attention to the following language contained in the policy: “That said policy 
shall not be reinstated until this application shall be approved by the medical 
director of the company.” The medical director, whose office, it appears, was 
at the home office of the company, Winston-Salem, N. C., did not, so far as the 
record discloses, notify the insured of the acceptance of the application, but the 
application, and the check and note above described, were executed and delivered 
to the general agents of the defendant under their instruction and at their request, 
and by said general agents immediately forwarded to the defendant’s home office, 
and, it appears from the testimony, were kept by the defendant from the day 
following their execution, February 3, 1931, until after the death of the insured, 
which was February 19, 1931. This fact, taken in connection with what Mrs 
Gilreath testified the general agents told her as to the policy being good, and, also, 
what the brother of the insured testified to regarding Mr. Hunter’s statement 
to him that the policy had been renewed, and in failing to mention anything 
about requiring a medical examination, is sufficient, under all the facts and 
circumstances, to which we have hereinabove called attention, to require the 
question involved, including the issue of waiver, to be submitted to the jury. As 
to whether or not the company had sufficient time to decide whether it desired 
a medical examination of the insured, and as to whether it acted within a 
reasonable time in deciding that matter, or whether it intended to waive such 
right, were all questions for the jury. In this connection we call attention to the 
fact that the appellant has raised no question regarding the charge to the jury, 
and we therefore assume that the appellant approves the instruction the trial 
judge gave the jury as to their duties in the case. 

The exceptions imputing error to the trial judge in refusing defendant’s 
motions for nonsuit and direction of a verdict must be overruled. 

As to the question of waiver, that is disposed of by what we have stated 
herein in our discussion of the testimony in connection with defendant’s motions 
for a nonsuit and direction of a verdict, except, we may add, that waiver, as 
held by the trial judge, in cases of this nature, as in other cases on the civil side 
of the court, may be proven by circumstantial evidence as well as by direct 
testimony. In addition to the facts and circumstances pointed out above, the 
wording of the receipt given to the insured for the sum of $25, paid to the said 
general agents at the time of executing the said note, has some bearing on the 
issue. The said receipt reads as follows: 

“*H’—Receipt of Epting & Hunter to Gilreath 

“Recevied of Mr. C. I. Gilreath Twenty-five and no/100 Dollars to be applied 
on insurance premium. 

“[Signed] Epting & Hunter, 


“Per Hunter. 
“2/3/1935. 

This receipt, of course, had reference to the premium on the $2,500 policy. 
the amount to which the original policy had been reduced, as set out in the 
application, and from the wording of this receipt it may be reasonably inferred 
that it was the intention of the parties that the transaction should be considered 
as completed, for this receipt was signed by Mr. Hunter, a general agent, and 
delivered to the insured at the time the insured signed the application involved 
and, also, the note and check in question. Immediately thereafter, Mr. Hunter, 
according to the testimony of Mrs. Gilreath, wife of the insured, exhibited to her 
these papers, the check, note, and application, and told her at the time what had 
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transpired between him and the insured, and, also, in effect, stated to her that 
the policy was good from that day; that, in case anything should happen, it 
would be paid; and thereupon requested Mrs. Gilreath to deliver to him the old 
policy, evidently for the purpose of having the change made therein as to the 
amount. When this testimony is considered, in connection with the fact that the 
insurance company did not notify the insured that it desired to enforce part 2 
of the policy, that portion giving to the medical director the right to decide 
whether or not the insured should be examined, and did not return the money, 
check, or note until after the death of the insured, coupled with all of the other 
facts and circumstances appearing in the case, to which reference has been made, 
the question as to whether the defendant intended to waive its rights to stand 
upon the forfeiture, became a question for the jury. In our opinion, the ruling of 
the trial judge on the questions we have discussed herein is amply supported by 
the decisions of this court. As was held by this court in the opinion written by 
Mr. Justice Stabler, as the organ of the court, in the recent case of Allen \ 
Jefferson Standard Life Insurance Company, 139 S. C. 41, 137 S. E. 214, 216: 
“After knowledge of a breach of the conditions of a contract of insurance by the 
insured, the insurance company by its acts may waive such breach”—citing the 
case of Kingman v. Insurance Company, 54 S. C. 599, 32 S. E. 762. Another 
principle recognized by this court is contained in the following language which 
we also quote from the case of Allen v. Standard Life Insurance Conga : 
“Even though no one of the facts is sufficient in itself to warrant an inferenc: 
of waiver, yet, if, taken together, they tend to produce that result, then there is 
no error in rey that question to the jury.” Cope v. Insurance Co., 134 

> 932, 133 S. E. 440; Clark v. Insurance Co., 101 S. C. 249, 85 S. E. 407. 

We also call special attention to the opinion in the recent case of Harvey 
v. Jefferson Standard Life Insurance Company, 165 S. C. 427, 164 S. E. 6, as 
being applicable to the case at bar. 

Another allegation of error imputed to the trial judge is in excluding the 
testimony of Dr. Bates, a witness presented by the defendant, as to his examina- 
tion of the insured. It appears from the record that Dr. Bates had occasion t 
make an examination of the insured, that is, to some extent, some time before the 
insured signed the application in question for reinstatement, and the defendani 
offered this witness, Dr. Bates, for the purpose of showing that the conditions he 
found on said examination were not in accord with the statements made by the 
insured in the said application. The trial court, on objection by plaintiff's counsel, 
excluded this testimony upon the ground that the fact desired to be established 
by the defendant constituted an affirmative defense, and as such should have been 
pleaded in the answer, and, such defense having not been set up in the answer 
held, in effect, that the testimony was not applicable and not permissible under thc 
pleadings in the case; for the issue of concealment or fraud as to the state o/ 
insured’s health must be raised by an affirmative plea, since the same constitutes 
an affirmative defense. In this connection we call attention to the case of Baker 
v. Metropolitan Life Insurance Company, 106 S. C. 419, 91 S. E. 324, as support- 
ing the views herein expressed. In our opinion, the cases cited by appellant, 
Welch et al. v. Life Insurance Co. of Virginia, 124 S. C. 492, 117 S. E. 720, 
Cooley v. Metropolitan Life Insurance Company, 153 S. C. 280, 150 S. E. 793, 
Johnson y. N. Y. Life Insurance Co., 165 S. C. 494, 164 S. E. 175, are not in 
conflict with the views herein expressed. 

Upon the ruling of the trial judge, as above stated, excluding the testimony 
of Dr. Bates, the defendant moved to amend the answer so as to be in a position 
to introduce this testimony. The motion was refused upon the ground that to 
grant the same would necessitate ordering a mistrial, and his honor stated that 
he did not think it was proper to do so. Therefore, the motion was refused. The 
granting of such motions is largely within the discretion of the trial judge, and 
under the record before us we are not prepared to hold that there was an abuse 
of discretion, or that his honor committed error in refusing to grant defendant's 
motion. 


Another allegation of error charged against the trial judge is in permitting 
Mrs. Gilreath to testify to the facts and statements to which we have herein 
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called attention, and especially as to what Mr. Hunter and Mr. Epting, general 
agents, told her. The main ground upon which the objection was made by the 
defendant at the trial of the case was that Mrs. Gilreath had not communicated 
these statements to her husband and that he, therefore, could not have acted 
upon the same, contending that such could not bt any proof of waiver. In this 
connection we call attention to the fact, in the first place, that, while Mrs. Gil- 
reath was not the beneficiary under the policy, she was deeply interested, and these 
agents conferred with her regarding the policy for the purpose of getting the 
same reinstated. They seem to have had no hesitancy in asking her for informa- 
tion, and consulted her oftener than they did the insured with reference to the 
policy and getting the same reinstated. In this connection we call attention to the 
recent case of Harvey v. Standard Life Insurance Company above cited. In that 
case the communications which the partner of the insured had with the agents of 
the insurance company, at the request of the wife, with regard to the policy and 
the premium thereon, and which were not communicated to the insured, were 
admitted as evidence in the case on the question of waiver. It appears that the 
objection made by the defendant to the testimony of Mrs. Gilreath was directed 
mainly to that given by her as to the conversation she had with Mr. Hunter 
February 3, 1931. In this connection we call attention to the fact that, on the day 
she had this conversation with Mr. Hunter, Mr. Hunter had on that day seen her 
husband and had procured from her husband the check and note for the renewai 
premium and exhibited the same to Mrs. Gilreath and at the same time told Mrs. 
Gilreath that the insurance was in force. As we view the case this is a circum- 
stance from which the conclusion may reasonably be drawn that the facts related 
to Mrs. Gilreath were also related to her husband, the insured, by Mr. Hunter. 
The testimony given by Mr. Holden Gilreath had a like bearing upon the case, or 
it is at least corroborative of the testimony of Mrs. Gilreath. 

We have considered it unnecessary to discuss the exceptions separately and 
have not made reference to every position presented by appellant, but in reaching 
our conclusion we have given due consideration to the same in connection with 


the entire record and are of the opinion that the exceptions should be overruled. 


It is, therefore, the judgment of this court that the judgment of the circuit 
court be, and the same is hereby, affirmed. 


Stabler, J., concurs. 


Blease, C. J., and Bonham, J., concur in result. 


HARMAN vy. BANKERS’ RESERVE LIFE CO. No. 13685. 
Supreme Court of South Carolina. Aug. 28, 1933. 
170 Southeastern Reporter 451. 
INSURANCE. 


In action upon life policy, whether insurer waived payment of premium on 
due date by letters to insured held for jury. 

Facts showed that four life policies were issued for insured and his 
three minor children: that total premiums on the four policies amounted to 
$149.05, plus $2.98 interest; that on the due date insurer accepted note pay- 
able in four months providing that upon nonpayment of note all benefits 
would cease; that note matured on February 28, 1930; and that insurer 
wrote to insured on May 1, May 17, June 10, June 27, and July 15 to the 
effect that insured should pay $49.68 to cover period insurer carried the risk 
on insured’s life before policy lapsed. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 
Bonham, J., dissenting. 


Appeal from Common Pleas Circuit Court of Orangeburg County; H. F. Rice, 
Judge. 


Action by Sarah Mae Harman against the Bankers’ Reserve Life Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Lide & Felder and C. E. Summers, all of Orangeburg, for appellant. 


W. C. Wolfe and G. K. Rich, both of Orangeburg, for respondent. 
STABLER, Justice. 
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The facts of this case are few and in the main undisputed. On November 8, 
1928, the defendant company insured the life of one Walter D. Harman, Sr., in the 
sum of $2,500, the plaintiff, his wife, being named as beneficiary. About two weeks 
before, the company had insured the lives of three of Harman’s minor children; 
two of the policies being dated the 23d and one the 24th of October. The policy 
on the life of Harman contained a provision that the insured should pay an annual 
premium of $85.94 on or before November 8 of each year; a grace period of one 
month being allowed. As Harman was unable to pay the second premium on any 
of the policies, the company agreed, on or about December 4, to accept his note 
therefor. In accordance with this arrangement, he executed a note as of October 
30, 1929, for the sum of $152.03, this amount being made up of the total premiums, 
$149.05, due on the four policies, plus $2.98 interest. The note was made payable 
four months after its date, and stated that it was “given in (whole or part) pay- 
ment of the annual premium due” on the policies therein designated, and also con- 
tained the following stipulation: “All claims to further insurance thereunder and 
all benefits whatever which full payment in cash of said premium would have se- 
cured shall be immediately void and forfeited to The Bankers Reserve Life Com- 
pany, if this note shall not be paid at maturity, except as otherwise provided in the 
contract itself.” 

Neither the note nor the second premium, nor any part thereof, was ever paid. 
Harman died on May 29, 1930, and the plaintiff brought this action on July 19, 
1932, to collect the amount of the insurance on the life of the deceased. On trial 
of the case a motion was duly made by the defendant for a directed verdict on the 
ground that the evidence showed that the policy in issue lapsed on February 28, 
1930, the agreed due date of the note, and then became null and void for the non- 
payment of the premium. The trial judge denied the motion, stating as his ground 
of refusal that there was some evidence of waiver of the forfeiture claimed, which 
made a question for the jury. 

The defendant, after February 28 and before and after the death of Harman 
on May 29, wrote him several letters in regard to the insurance; and the decision 
of the question of waiver turned upon the meaning of the language used by the 
company in these letters, which Judge Rice held to he ambiguous. In his charge he 
told the jury that if the company, although the insyrance had lapsed, went ahead 
and demanded of Harman payment of premium sufficient to carry his policy to 
June 7, then it waived the forfeiture in so far as that policy was concerned, and 
that was the point in the case. A verdict was rendered in favor of the plaintiff for 
the whole amount asked for, and the defendant excepts and brings error. 

The only question, as we have indicated, submitted to the jury, and which we 
here decide, was whether there was a waiver by the company of the alleged for- 
feiture. Arguments of counsel, in the main, are directed to that point and its de- 
cision will be sufficient, under our view of the case, to dispose of the appeal. 

Turning to the evidence we find that some time before February 28, 1930, the 
company mailed to Harman a notice of warning that his note would be due on that 
date, and that it should be paid promptly in order to keep the insurance in force. 
On May 1, 1930, before the death of Harman, the company wrote a letter to him, 
in which it referred to the four policies by their respective numbers, and in which 
it advised him that he had permitted them to lapse and suggested that he make ap- 
plication for their reinstatement. It wrote him again on May 17 and on June 10 to 
the same effect. On June 27, it advised him that, as it seemed he had decided not 
to reinstate the policies, the company would not trouble him further. This letter 
contained the following: 

“However, we feel that you should send us a remittance of $49.68 to cover the 
period over which we carried your risk on your life. This amount is a just ob- 
ligation on your part, and you should feel it your duty to take care of it the same 
as any other debt which you may contract. 


“We are not asking for the amount of the deferred premiums, but merely for 
the cost of carrying the risk on your lives for the period from October 30, 1929, to 
February 28, 1930, when your policy lapsed. It is our hope that you will not des- 
troy our faith in your good intentions and that we may receive your remittance of 
$49.68 at an earlv date.” ion 

On July 15, the defendant again wrote the insured about the four policies, stat- 
ing that it was sorry that he had permitted them to stand lapsed on the company’s 
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books, and that it would gladly give him information concerning the steps necessary 
to reinstate them. This letter also contained the following: “In the meantime, 
please let us have your check for $49.68 covering the period we carried the risk on 
your life before your policy lapsed. We are sure you have unintentionally neglect- 
ed to send this amount, which you of course understand is a just obligation on 
your part.” 

The total amount of the annual premiums on the four policies, as stated, was 
$149.05, one-third of which was $49.68. The appellant contends that when the quo- 
ted portions of the letters written by the company on June 27 and July 15, asking 
the insured to send it $49.68 to cover “the period we carried the risk on your life 
before your policy lapsed,” are considered with other parts of the letters, the con- 
clusion is inescapable that the company was referring to one-third of the second 
premium owing it on the four policies, such portion of the premium being meant 
to cover the time (from October 30, 1929 to February 28, 1930) the company had 
actually carried the policies for which it had received nothing. The position of the 
respondent is that, as the amount of the premium on the policy on the life of Har- 
man himself was $85.90, which would be about $7 per month, it is evident the sum 
of $49.68 which the company demanded of the insured was intended by it to cover 
the period of about seven months from November 8, 1929, during which’ it had 
kept alive Harman’s policy. 

We have read with especial care the letters written by the company to the de- 
ceased, and think that more than’ one reasonable inference may be drawn from the 
language used. While it is true that Harman was acting in the matter not only for 
himself but for his three minor children, and that the letters referred to all four 
policies by their respective numbers, it is also true—a fact well known to the com- 
pany—that each of the policies was a separate risk and was on the life of a differ- 
ent person. Therefore, it is at least reasonably inferable that the language used in 
the company’s letter of July 15, to the effect that Harman should remit $49.68 to 
‘over “the period we carried the risk on your life before your policy lapsed,” with- 
out mentioning any other risk or period, had reference only to the policy which it 
had issued on the life of Harman himself and to such portion of the premium on 
that policy as would cover the time that the company had carried it. Upon con- 
sideration of the entire record, we are of opinion that the court committed no error 
in submitting the question to the jury. 

The judgment of the circuit court is affirmed. 

Blease, C. J., and Carter, J., concur. 

Bonham, J., dissents. 

Bonham, Justice (dissenting). 

I must dissent from the main opinion in this case for the reason that the let- 
ters which are relied on to show waiver by the insurance company are not, in my 
opinion, reasonably open to that interpretation. They are not ambiguous. They 
plainly show the intention of the company to urge upon the insured that he appiy 
for reinstatement of the policies. And if the insured did not apply for reinstate- 
ment, that he should at least pay for the time the company had carried his policy 
hefore it lapsed. If there was a slight inaccuracy in stating this amount, it surely 
did not furnish proof of intention to waive the forfeiture of the policy by lapse 
jor nonpayment of the premiums. To hold otherwise would establish so harsh a 
rule that insurance companies will hesitate to endeavor to aid the insured to keep 
their policies alive. ; 

I think the motion by defendant for directed verdict in its behalf should have 
been granted. 


AUSTELL v. VOLUNTEER STATE LIFE INS. CO. No. 13691. 
Supreme Court of South Carolina. Sept. 13, 1933. 
170 Southeastern Reporter 776. 
INSURANCE. 

Under policy providing indemnity if insured became physically and incurably 
disabled so as to be wholly prevented from engaging in vsual or any other 
occupation, “total disability” does not mean utter helplessness, but that insured is 
unable to do substantially all material acts necessary to prosecution of his occupa- 
tion in substantially usual manner. 

Under such provision, insured might be able to do some light and 
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inconsequential work out of his usual line and still not preclude his recoy- 

ery for total disability if his injuries are such that common care and 

prudence require him to desist from transacting business pertaining to his 
occupation to effect a cure or if he was physically unable to do his usual 
work. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

“Incurable,” within policy providing indemnity if insured became physically 
and “incurably” disabled, means permanently and totally disabled, and incurable 
so far as can be determined by human testimony and human knowledge. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Under policy providing indemnity if insured became physically and incurably 
disabled so as to be wholly prevented from engaging in usual or any other occu- 
pation, insured could recover when, due to disability, he was unable to engage 
in former occupation of merchandising, notwithstanding after disability he worked 
as assistant caretaker of airport. . 

(For other cases, see Insurance, Dec. Dig. § 516.) 


_ Appeal from Common Pleas Circuit Court of Cherokee 
Featherstone, Judge. 
: Action by John Frank Austell against the Volunteer State Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Judge’s charge to the jury, directed to be reported, follows: 
Mr. Foreman and Gentlemen of the Jury: 


You and I, as thirteen judges, are here to dispose of this case as the law says 
it ought to be disposed of. It is our duty to find out what the truth is, under the 
law and under the evidence. You are the sole judges of the facts in this case, and 
when I use that word “judges,” I use it advisedly, because every man on there 
is a judge; a judge to find out what the facts in this case are, and make appli- 
cation of the facts to the law. You and I have no interest in this matter what- 
soever, except to see to it that a verdict is rendered which is right under the law 
and under the evidence. 

Now, gentlemen, I am going to charge you the law of the case just a; 
briefly as I can; and I say to you that the law enters into and forms a part ot 
your verdict, and you cannot write an intelligent verdict in this case, unless you 
know what the law is, so follow me yery closely. 

Now, there are facts admitted in this case; facts about which there is no 
dispute at all. It is admitted that back yonder in 1913, the Southern States Life 
Insurance Company wrote this plaintiff here, John Frank Austell, a policy; that 
it made a contract with him that it insured his life in the sum of a thousand 
dollars, and at his death that thousand dollars was to be paid to his mother, under 
the terms of the contract. It is also admitted that the policy said to him, “li 
you become permanently and totally disabled, according to the language set out 
there in the contract, we will pay you ten dollars per month for every month thai 
you are permanently and totally disabled, and we won’t require you to pay any 
further premiums on the policy.” Now, it is admitted here that this plaintiff filed 
a claim for permanent and total disability with the Southern States Life Insur- 
ance Company, and that they paid it, from the 15th of December, 1926, up to 
and including September 5th, 1930; the company paid him that claim, ten dollars 
a month disability; all that is admitted. Now, later on, it is admitted, that the 
Southern States Life Insurance Company sold out its business and its policies to 
the Volunteer State Life Insurance Company, this defendant here; the Volunteer 
State Life Insurance Company bought out the Southern States Life Insurance 
Company, and assumed its obligations. It is admitted that later on the plaintiff 
made application for further permanent and total disability, and that the company 
refused to pay him; the company refused to pay him. 

Now, this action is brought here by the plaintiff to recover ten dollars a 
month for twenty-three months, beginning from October, 1930, and running for 


County; ¢. C¢. 
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twenty-three months thereafter. Now, the company denies liability, as it has a 
perfect right to do: in so far as this case is concerned, it denies liability. Of 
course, everyhody has a right to come in and have his case tried. And this 
plaintiff here demands that this Volunteer State Life Insurance Company pay him 
ten dollars a month for twenty-three months. 

Now, the plaintiff, having come into court and alleged that he was per- 
manently and totally disabled, must show that by the greater weight of pre- 
ponderance of the evidence. Not necessarily by the greater number of witnesses, 
ssi the greater weight or preponderance of the evidence is not determined 
by the greater number of witnesses, but by the weight that you, the jury, give 
the evidence. So that is the one issue here which you are to try—was the plain- 
tiff here, John Frank Austell, permanently and totally disabled, within the meaning 
of the law, for that period or any part of that period? 

Now, naturally, you want to know what that language means, and counsel who 
just addressed you, has referred to what Judge Gage said, and Judge Gage 
bottomed what he said upon what St. Paul said, that “The letter of the law killeth, 
but the spirit maketh alive.” 

[1-3] Now, fortunately, our Supreme Court has passed on this question a 
number of times; the highest Court in the land, and by what they say I am 
governed and you are governed. That language in the contract there means, 1ot 
necessarily that a man cannot do any work at all; cannot do any light work; it 
does not mean that, but it means, according to what our Supreme Court has 
said—and it means only that—that he must be prevented from performing his 
work, his usual and ordinary work, in substantially the same way in which he 
performed, or could have performed, it before he became diseased. Our Supreme 
Court said in the McCutchen Case, 153 S. C. 401, 151 S. E. 67, 71, “On the 
contrary the courts, giving consideration to the object of the contract, hold that 
the ‘total disability’ contemplated by the agreement is inability to do substantially 
all of the material acts necessary to the prosecution of the insured’s business or 
occupation, in substantially his customary and usual manner.” Now that is what 
the court has said in that case. Now, reading from Davis v. Metropolitan Life 


Insurance Company, 164 S. C. 444, 162 S. E. 429, 430: “In the Berry Case [120 
S. C. 328, 113 $. E. 141] the court quoted with approval: ‘The rule prevailing 
in most jurisdictions is that the “total disability” contemplated by an accident 
insurance policy does not mean, as its literal construction would require, a state 


absolute helplessness which can result only from loss of reason, since as long 
as one is in full possession of his mental faculties he is capable of transacting 
some part of his business, whatever it may he, although he is incapable of 
physical action. On the contrary, these courts, giving consideration to the object 
of the contract, hold that the “total disability” contemplated by the agreement is 
inability to do substantially all of the material acts necessary to the prosecution 
i the insured’s business or occupation, in substantially his customary and usual 
manner. 

Our Court has held that because a man is capable of doing some light work, 
that does not a him from recovering ; if he can show by the greater weight or 
preponderance of the evidence that, owing to his disease, that he is incapable ot 
performing his usual and ordinary duties in substantially his ‘customary way, 
he is entitled to recover, and that is for you gentlemen to settle under the 
evidence. 

Now, that incurable here means permanently and totally disabled, and incur- 
able in so far as can be determined by human testimony and human knowledge. 

Now, I charge you request submitted by the plaintiff: 

1. “*Total Disability’ as contemplated by an insurance policy such as we have 
here in this case does not mean utter helplessness, but it means that by disease, 
the injured is rendered unable to do substantially all the material acts necessary 
to the prosecution of the insured’s business or occupation in substantially his 
customary and usual manner.” I charge you that. 

(a) “The insured might be able to do some light and inconsequential work 
out of line with his usual and customary duties and still, this fact, if it should 
be a fact, would not preclude his recovery for total disability insurance, if his 
injuries are such that common care and prudence require him to desist from 
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transacting business pertaining to his occupation in order to effect a cure, and if in 
fact he is physically unable to do his usual and customary work.” I charge you 
that. 

Now, that is what that language means, as construed by our Supreme Court 
and it is a question for you to say, under all the evidence, whether or not this 
man has brought himself within the terms of this contract. He is bound by the 
contract, and the insurance company is bound by the contract. 

(With reference to defendant’s request.) 

Now, I quote here from the contract: “If at any time during the continuance 
of the policy, after the first premium thereon has been paid, the insured shall 
furnish due proof to the company, before attaining the age of sixty, including 
an examination by a physician selected by the company that he has become 
physically and incurably disabled by bodily injury (not resulting from actual or 
attempted violation of law on his part, nor self-inflicted) or disease, so that he 
is and will be thereby permanently, continuously and wholly prevented from 
engaging not only in his usual occupation, but also in any and every other occu- 
pation whatsoever, and from performing work of any kind for compensation of 
any kind whatsoever, and that such disability has existed continuously for not 
less than sixty days, the company will thereupon, by endorsement on the policy, 
waive the payment of each premium that may become payable under the policy 
during such disability. In making any settlement of the policy the Company shall 
not deduct any part of any premium so waived, and the values provided in the 
policy under clauses ‘Loans’ and ‘Surrender Values’ shall be the same as if such 
premiums had been paid in cash as they became due. 

“In addition to such waiver, the Company will, in such case, pay to the 
Insured a Monthly Income, equal to Ten Dollars, for each One Thousand Dollars 
of the Face Amount of the Insurance under the policy, the first monthly payment 
to be made six months after receipt of said due proof of such disability accom- 
panied by the policy for endorsement, and subsequent payments shall be made on 
the first day of each month thereafter during such disability. Interest due on 
any indebtedness under the policy may be deducted from such monthly payments.” 

I charge you that is the language in the contract. “I charge you that is the 
contract between the parties, and that the language I have just read to you is 
plain and unambiguous, and means exactly what it says’—I have added here “that 
is what the law says it means,” which I have already given youu—“It is necessary 
for you to find by the greater weight or preponderance of the testimony that the 
assured, John Frank Austell, was disabled in the manner and to the degree set 
forth in the said policy contract,’—and I inject here “as construed by the Court”— 
“That I have read to you, subject to such instructions that I have given you.” 
I charge you that. 

So the whole thing comes within a very narrow compass. Does the testimony 
satisfy you by its greater weight that the plaintiff is entitled to recover, under 
the instructions I have given you? If it does, you will write your verdict on the 
back of this paper marked Summons and Complaint, where I have made a 
cross mark, “We find for the plaintiff Two Hundred and Thirty Dollars,” or 
such sum as you find he is entitled to under the contract for such time as you 
find he was totally and permanently disabled. If you find that he was totaliy and 
permanently disabled twenty-three months, then your verdict will be, “We find 
for the plaintiff Two Hundred and Thirty Dollars,” and sign your name as fore- 
man. If you find that he is not entitled to recover anything, say, “We find for 
the defendant,” and sign your name as foreman. You gentlemen will be entitled 
to any of those papers introduced in evidence as you desire. 

Any objection to a sealed verdict? 

Mr. Dobson: No, sir. 

Mr. Forte: No, sir. 

The Court: That means this, gentlemen: when you have agreed on a verdict, 
put it in this envelope and seal it up and put it in your pocket, and indicate to 
the bailiff you have agreed and he will let you out, and say nothing of your 


verdict, and be back in your seats at two thirty. Anything else, gentlemen? 
Mr. Dobson: No, sir. 


The Court: Take the record and find a verdict which speaks the truth. 
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Dobson & Dobson, of Gaffney, for appellant. 

Wolfe & Fort, of Gaffney, for respondent. 

CARTER, Justice. 

This action, commenced in the court of common pleas for Cherokee county, 
August 1, 1932, by the plaintiff, John Frank Austell, against the defendant, 
Volunteer State Life Insurance Company, was instituted for the purpose oi 
collecting monthly disability payments of $10 each for a period of twenty-three 
months under the provisions of policy No. 44511 issued by the Southern States 
Life Insurance Company to the plaintiff, dated September 13, 1920, in the sum 
of $1,000. The Volunteer State Life Insurance Company assumed all liability 
under said policy March 2, 1931. The insured, it is admitted, became disabled on 
or about November 12, 1928, and was allowed disability payments under said 
policy by the Southern States Life Insurance Company from November 12, 1928, 
until September 5, 1930, on which date the payments were stopped by the Voi- 
unteer Life Insurance Company, on the alleged ground that the insured “was 
then sufficiently improved to enable him to follow a gainful occupation and was 
then actually engaged in a gainful occupation at Blacksburg Airport.” It further 
appears that at the time the insurance was issued the insured was foreman of a 
gang at the Virginia-Carolina Chemical Company’s plant, at Blacksburg, S. C., 
but at the time he became disabled, in 1928, he was merchandising, as a member 
of Goode & Austell, at the said town of Blacksburg, and later, September, 1930, 
when the disability was discontinued, he was assistant caretaker at the airport at 
or near said place. Thereafter, in April, 1932, the insured applied for disability 
benefits and filed necessary proofs. The said insurance company, after investigation, 
refused to allow the benefits applied for, “on account of the fact that at that time 
he was employed at the Blacksburg Airport,” and the suit was contested by the 
defendant on the ground that the insured was not entitled to the disability benefits 
under the policy contract for the reason that the insured was at that time engaged 
in an alleged gainful occupation within the meaning and under the terms of the 
said policy contract set up in the answer. 

Issues being joined the case was tried at the November, 1932, term of said 
court before Honorable C. C. Featherstone, circuit judge, and a jury, resulting in 
a verdict for the plaintiff in the sum of $230. From the judgment entered on the 
verdict the defendant has appealed to this court. 

Appellant presents a number of exceptions, but counsel for appellant state in 
their brief prepared for this court that the sole issue in this appeal is “as to the 
proper construction of the policy contract between the parties: appellant claiming 
that the construction thereon, as placed by the trial judge, was illegal, resulting 
in effect in the making of a new contract between the parties and impairment of 
the policy contract.” We shall, therefore, confine our discussion to this issue. 

In his charge to the jury, and throughout the trial of the case, his honor, 
the trial judge, adhered to the principle and rule stated by this court in the recent 
case of McCutchen v. Insurance Company, 153 S. C. 401, 151 S. E. 67, and 
authorities therein cited, and restated by this court in the recent cases of Gresham 

Etna Life Insurance Company, 159 §S. C. 326, 156 S. E. 878, and Davis v. 
Metropolitan Life Insurance Company, 164 S. C. 444, 162 S. E. 429. Because of 
the full discussion by this court in those cases of the law involved in this appeal, 
we deem it unnecessary to enter into a discussion herein but, instead, direct 
attention to the opinion of this court in the several cases above named. 

Appellant contends that there is an essential difference in the wording of the 
contract involved in this case and the wording of the contracts before the court 
in the cases mentioned above, and calls our attention in the case at bar to the 
following wording applicable to the question before us: 

“If at any time during the continuance of the policy, after the first premium 
thereon has been paid, the insured shall furnish due proof to the company, before 
attaining the age of sixty, including an examination by a physician selected by the 
company that he has become physically and incurably disabled by bodily injury 
(not resulting from actual or attempted violation of law on his part, nor self- 
inflicted) or disease, so that he is and will be thereby permanently, continuously 
and wholly prevented from engaging not only in his usual occupation, but also in 
any and every other occupation whatsoever, and from performing work of any 
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kind for compensation of any kind whatsoever, and that such disability has existed 
continuously for not less than sixty days, the company will thereupon, by endorse- 
ment on the policy, waive the payment of each premium that may become payable 
under the policy during such disability. In making any settlement of the policy 
the Company shall not deduct any part of any premium so waived, and the values 
provided in the policy under clauses ‘Loans’ and ‘Surrender Values’ shall be the 
same as if such premiums had been paid in cash as they became due. 

“In addition to such waiver, the Company will, in such case, pay to the 
Insured a Monthly Income, equal to Ten Dollars, for each One Thousand Dollars 
of the Face Amount of the Insurance under the policy, the first monthly payment 
to be made six months after receipt of said due proof of such disability accom- 
panied by the policy for endorsement, and subsequent payments shall be made 
on the first day of each month thereafter during such disability. Interest due on 
any indebtedness under the policy may be deducted from such monthly payments.” 
(Italics ours.) 

Appellant lays special emphasis upon the wording which we have italicized 
When his honor’s charge, which will be reported with the case, is considered as 
a whole and in connection with the principle and law declared by this court in 
the above-mentioned cases, it will be seen that the trial judge did not err. 

The exceptions are therefore overruled, and the judgment of the lower cour: 
affirmed. 

Blease, C. J., and Stabler and Bonham, JJ., concur. 

Bonham, Justice (concurring). 

This case is ruled by that of Caldwell v. Volunteer State Life Insuranc< 
Company (S. C.) 170 S. E. 349, the opinion in which was filed July 19, 1933. 


JEFFERSON STANDARD LIFE INS. CO. v. WILLIAMS. No. 12856. 
Court of Civil Appeals of Texas. Fort Worth. May 27, 1933. 
Rehearing denied June 24, 1933. 
62 Southwestern Reporter (2d) 661. 
1. INSURANCE. 

Failure to furnish proof of disability within time provided by disability policy 
held bar to recovery 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. INSURANCE. 

That insured at time of receiving disability policy was 19 years old, and that 
insurer’s agent did not tell insured of provision requiring notice of disability with- 
in certain time held not to excuse insured for failure to give notice within time re- 
quired by policy. 

(For other cases, see Insurance, Dec. Dig. § 539|6].) 

3. INSURANCE. 

That disability policy contained benefits and burdens which were placed therein 
without insured’s knowledge did not permit insured to receive benefits and be re- 
lieved from obligations ancillary to such benefits. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Appeal from District Court, Denton County; B. W. Boyd, Judge. 

Action by Crow Alexander Williams against the Jefferson Standard Life In- 
surance Company. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Seay, Seay, Malone & Lipscomb, of Dallas, for appellant. 

Jackson & Street, of Denton, for appellee. 

LATTIMORE, Justice. 

In 1922 appellee signed and delivered to appellant an application for the insur- 
ance policy sued on, which application recited: “4. Form of Policy—Twenty pay- 
ment with disability and double indemnity.” 

The policy provided: 

“Total and Permanent Disability. 


“If, after one full annual premium shall have been paid on this policy and be- 
fore default in the payment of any subsequent premium, the insured shall furnish 
to the Company due pro f * * * that he has been wholly and continuously disabled 
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by bodily injuries or disease other than mental and will be permanently, contin- 
ously and wholly prevented thereby from pursuing any occupation whatsoever for 
remuneration or profit, provided, that such total and permanent disability shall oc- 
cur before the anniversary of the policy on which his age at nearest birthday is 
sixty years, the Company by endorsement in writing on this contract will agree to 
yay 

‘(a) The premiums which shall become payable after the accrual and proof of 
said disability and during the continuance thereof, and 

‘(b) Commencing immediately from the acceptance by the Company of the 
original proofs of disability, provided the Insured is still disabled, a monthly in- 
come during the lifetime of the Insured, prior to the maturity of this policy as an 
endowment or death claim, of one per cent of the face amount of this policy. The 
amount otherwise payable at the maturity of the policy shall NOT be reduced by 
any premium or installments paid under the above provisions. If disability is total 
but not obviously permanent it shall be presumed to be permanent after continu- 
ous total disability for three months and the waiver and installments shall accrue 
from the beginning of the fourth month of such continuous total disability. * * * 

“Proofs of continued total and permanent disability shall be furnished as often 
as required by the Company on forms prescribed by the Company and any medical 
adviser of the Company shall be allowed to examine the person of the insured in 
respect to any alleged disability at any time. 

“If, however, the Insured fails to furnish due proof or if he recovers so as to 
be able to engage in any occupation whatsoever for remuneration or profit, the 
Company’s obligation to pay installments or premiums shall cease and the Insured 
shall resume to payment of premiums on the premium date following such failure 
or recovery, any premiums or installments already having been paid by the Com- 
pany NOT being charged as a lien hereon.” 

Appellee became totally disabled from a paralytic stroke on August 25, 1927. 
and so remained for twelve months thereafter. He did not attempt to furnish the 
appellant any notice of this fact until January, 1932, nor did appellant actually 
know of said disability until 1932. On a trial with a jury the insured recovered the 
amount of the twelve installments plus the annual premium paid during such dis- 
ability. 

[1] The failure to furnish proof of the disability is a violation of the contract, 
and we need not repeat the reasoning thereon, such as in Hefner vy. Fidelity & Cas. 
Co. (Tex. Civ. App.) 160 S. W. 330, affirmed 110 Tex. 596, 222 S. W. 966; Travel- 
ers’ Ins. Co. v. Scott (Tex. Civ. App.) 218 S. W. 53 


[2] Nor do we believe that the fact that appellee made the insurance contract 


when he was nineteen years of age and that the agent of appellant who sold same 
to him did not tell him of such provision in the contract, and that therefore ap- 
pellee did not know he had such a right under his contract, furnished legal excuse 
for the failure to give notice of the disability. 

[3] Appellee says his contract contains benefits and correlative burdens, neither 
of which were placed therein with his knowledge. He desires, however, to leave 
the provisions for benefits in the contract, but asks relief from some of the obliga- 
tions ancillary to such benefits. To this we do not agree. tna Ins. Co. v. Hol- 
comb, 89 Tex. 410, 34 S. W. 915. ; 

The case is distinguishable from those cases where some misrepresentation 
has been made, upon the truthfulness of which’ the insured has relied, although a 
reading of the contract would have disclosed the error, as in Huey v. American 
vat. Ins. Co. (Tex. Civ. App.) 45 S.W.(2d) 340; Labbe v. Corbett, 69 Tex. 509, 6 
S. W. 808, for in this case the agent is exonerated of any statements or repre- 
sentations as to disability rights provided for in the policy. 

Likewise, it is distinguishable from those cases such as Merchants’ Life Ins. 
Co. v. Clark (Tex. Civ. App.) 256 S. W. 969; State Life Ins. Co. v. Fann (Tex. 
Civ. App.) 269 S. W. 1111; Missouri State Life Ins. Co. v. Le Fevre (Tex. Civ. 
\pp.) 10 S.W.(2d) 267; Mid-Continent Life Ins. Co. v. Hubbard (Tex. et App.) 
32 S.W.(2d) 701; State Life Ins. Co. v. Barnes (Tex. Civ. App.) 58 S.W. (2d) 
129, in which mental or physical disorder rendered the insured incapable of giving 
any notice to the insurance company. No suggestion of such condition exists in 
this case. Whatever sympathy we may feel cannot alter the fact that if human 
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«ffairs are to go forward fairly, the courts cannot place a premium on careless- 
ness or ignorance. 

The judgment of the trial court is reversed and here rendered that appellee 
take nothing. 


PROVIDENT INS. CO. v. SHULL. No. 4051. 
Court of Civil Appeals of Texas. Amarillo. June 28, 1933. 
Rehearing Denied Sept. 6, 1933. 
62 Southwestern Reporter (2d) 1017. 
1. INSURANCE. 

Disability policy provision calling for visits of licensed physician for com- 
mencement and accrual of indemnity held evidentiary, permittng beneficary’s 
recovery for insured’s disability without proving insured’s treatment by physician. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

2. INSURANCE. 

Provision of disability policy pertaining to insurance against loss of time by 
sickness held one of indemnity as regards necessity to show that insured was 
treated by physician, as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 525.) 


Error from Potter County Court; E. C. Nelson, Jr., Judge. 

Suit by Ella Shull against the Provident Insurance Company. Judgment for 
plaintiff, and defendant brings error. 

Affirmed. 

R. R. Robertson, of Dallas, for plaintiff in error. 

Henry L. Ford, of Amarillo, for defendant in error. 

» JACKSON, Justice. 

Mrs. Ella Shull recovered judgment in the county court at law of Potter 
county for $460.66 against the Provident Insurance Company on a policy naming 
her as beneficiary, issued to her husband, C. H. Shull, before his death, and among 
other things indemnifying him for loss of time on account of sickness. 

_ No complaint is made of the sufficiency of Mrs. Shull’s pleading, and the 
insurance company answered by general demurrer and general denial. 

The plaintiff in error contends that, under the evidence and the terms of the 
policy, defendant in error is not entitled to a judgment against it because she 
failed to prove that the insured was at any time treated by a licensed, practicing 
physician. 

The provisions of the policy material to a consideration of the contention of 
plaintiff in error are as follows: 

“Total Disability—Confining Sickness. 
Article IIT. 

“Section 1. If such sickness, directly, independently and exclusively of all 
other causes, continuously confines the Insured within doors and totally disables 
him from performing any and every kind of duty pertaining to his occupation, the 
Company will pay him at the rate of $100.00 a month so long as he lives and 
suffers such continuous, total confining disability. * * * 

“Standard Provisions. Article VII. 

“Section 7. Indemnity for total disability under this policy, for sickness or 
accident, shall commence with the first visit of a regularly licensed practicing 
physician, other than the insured, or a relative, at his place of confinement, and 
shall not accrue in excess of the time the insured is, by reason of ‘injury’ or 
‘sickness’, under actual, continuous visits of such physician at his place of con- 
finement.” 

The case was submitted to the court without the intervention of a jury, 
and his findings of fact essential to a disposition of this appeal are, in substance, 
that the policy was duly issued; that C. H. Shull was named as the insured and 
Mrs. Ella Shull as beneficiary; that, while the policy was in full force and effect 
on February 1, 1932, the insured became sick; that such sickness was contracted 
fifteen days after the date of the policy, and directly, independently, and exclu- 
sively of all other causes continuously confined the insured within doors and 
totally disabled him from performing any and every kind of duty pertaining to 
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his occupation from said date until his death qn July 17, 1932; that on June 18, 
1932, the insurer paid the insured a payment of $100 on the claim involved in this 
suit. 

The testimony shows that an officer of the company visited the insured while 
he was confined to his bed in his home on account of the sickness. 

There is no testimony and no finding that the insured was treated by a 
practicing physician during the sickness involved in this suit. 

{1, 2] Authorities from some states are cited by plaintiff in error which sus- 
tain its contention that the defendant in error was not entitled to recover, not 
having shown that the insured was under a physician’s care during the period 
of indemnity. However, the decisions from other jurisdictions hold, and we think 
they are based on the better reason, that such a stipulation or provision in the 
policy is only evidentiary in effect, and this is apparently the rule adopted in this 
state. The provision of the policy pertaining to insurance against loss of time 
by sickness was clearly one of indemnity. 

As said by Chief Justice Conner, in Federal Surety Co. v. Waite (Tex. Civ. 
App.) 297 S. W. 312, 317: “Its major purpose was to indemnify appellee for loss 
of time, occasioned by a total incapacity to labor arising from sickness. The 
insurance company had the clear right to prescribe the kind and character of 
evidence which would with the greatest certainty establish the fact of loss of 
time so occasioned when claimed. This it did in the present case by in effect 
requiring proof of a sickness necessitating confinement in the home and attend- 
ance therein of a physician. These provisions are termed ‘evidentiary’ in some of 
the decisions and have no other reason fairly assignable for their presence in the 
contract. Where the facts of total incapacity and loss of time are otherwise 
established without dispute, or contest, as in the case here, reversible error should 
not be made to rest alone on the mere failure to establish the vital fact by the 
evidentiary instrumentalities prescribed in the contract. It would be doubtless 
otherwise in cases where the loss of time and incapacity to labor is questioned 
or left in doubt.” 

The plaintiff in error does not assail the findings of the trial court, and, in 
effect, concedes that the insured, as the court found, was, on account of sickness, 
directly, independently, and exclusively of all other causes, continuously confined 
in his home and totally disabled from February 1, 1932, until the date of his death 
July 17, 1932. The purpose of the policy and the intention of the parties were 
obviously to indemnify the insured for the time he was totally incapacitated by 
sickness to perform any kind of labor pertaining to his occupation. 

For other Texas cases, see Inter-Ocean Casualty Co. y. Brown (Tex. Civ. 
App.) 31 S.W.(2d) 333; Southern Surety Co. v. Diercks (Tex. Civ. App.) 250 
S.. W. 755. 

Under the record and these authorities, the judgment is affirmed. 


UNIVERSAL LIFE & ACCIDENT INS. CO. v. ARMSTRONG et al. No. 11327. 
Court of Civil Appeals of Texas. Dallas. July 15, 1933. 
Rehearing Denied Sept. 23, 1933 : 
63 Southwestern Reporter (2d) 225. 
2. INSURANCE. ; ; 

In suit on life policy, admitting receipt insurer’s agent gave insured acknowl- 
edging payment of advanced premium, to be retained if policy was issued, held 
not error, where insurer retained premium payment. 

(For other cases, see Insurance, Dec. Dig. § 654%.) 

4. INSURANCE. d F ; 

Where insurer received proof of death, its denial of claim because insured 
was not in: sound health when life policy was delivered obviated necessity of 
making additional proof of death. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

5. INSURANCE. 


Insurer could not complain because judgment on life policy allowed interest 





94 The Insurance Law Journal, Vol. 82 [Jan., 1934 


from specified date, where claim matured prior to such date, and insurer rejected 
claim on grounds unsupported by gocd reason. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

7. INSURANCE. 

Statute requiring payment of 12 per cent. damages and attorney’s fee jor 
insurer’s failure to pay life policy within 30 days after demand, being highly 
penal, is strictly construed (Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from County Court at Law No. 1, Dallas County; Paine L. Bush, 
Judge. 

Suit by Marguerite Armstrong and another against the Universal Life & 
Accident Insurance Company. From a judgment for plaintiffs, defendant appeals, 
and plaintiffs file a cross-assignment. 

Affirmed. 

R. G. Storey and H. B. Sanders, both of Dallas, for appellant. 

B. Ray Smith, of Dallas, for appellees. 

LOONEY, Justice. 

Mrs. Marguerite Armstrong, joined pro forma by her husband, sued the 
Universal Life & Accident Insurance Company, alleging that she was beneficiary 
in a life policy issued by the Western National Insurance Company of Fort 
Worth, Tex., to her mother, Mrs. Carrie Bates Fowler; that application for the 
policy was obtained by Julian B. McCoy, agent of the insurer, on February 2, 
1931, who at the time issued to insured a receipt for $2, advanced premium for 
four weeks; that on April 13, 1931, the policy was delivered, and thereafter, on 
May 11, 1931, the insured died, alleging proof of death, demand of payment, 
denial of liability, etc., and that defendant took over the affairs and business of 
the insurer, and assumed its obligations, including the liability to plaintiff, etc. 
Plaintiff alleged that, if the insurance contract did not become effective on 
February 2, 1931, the date of the application, in such event the alternative plea 
was made that, when the policy was delivered, on April 13, 1931, the insured was 
not in sound health, that the insurer was fully cognizant of such fact, through its 
said agent McCoy, but, notwithstanding delivered the policy, consummated the 
contract, hence is estopped to deny the validity thereof. 

Defendant answered by demurrers, general and special; a general denial. 
pleaded certain provisions of the policy, denied under oath the agency and author- 
ity of McCoy, specially pleaded that insured was not in sound health at the time 
of the delivery of the policy, that the same lapsed because premiums due were 
not paid, and that no provision of the policy had been waived, etc. 

The case was tried to a jury, and, upon their answers to special issues, the 
court rendered judgment in favor of plaintiff for the amount of the policy, 
principal and interest, but denied her prayer for 12 per cent. damages and reason- 
able attorney’s fee. Defendant appealed, and plaintiff filed a cross-assignment, 
complaining of the refusal of the court to give judgment in her favor for damages 
and attorney’s fee. 

[1] Defendant’s first assignment of error is as follows: “The court erred 
in overruling demurrers and special exceptions Nos. 1, 2, 3, 4, 5, 6, 7, & and 9 in 
the defendant's second amended original answer, to which reference is hereby 
made.” 

This assignment does not merit consideration, because multifarious, but. as 
assignment No. 1 in defendant’s motion for a new trial in the court below is in 
same form and, in our opinion, sufficient to save the points elaborated in assign- 
ments Nos. 7 to 14, inclusive, presenting distinct specification of error, which we 
have considered, but finding no error in the action of the court complained of, 
the assignments are overruled. 

[2] In assignment No. 2, defendant complains of the action of the court in 
permitting the introduction of the receipt given insured by the alleged agent, 
McCoy, at the time the application for the policy was taken. This receipt 
acknowledged payment of $2 advanced premium, to be returned in the event the 
application was refused, but, if approved and the policy issued, to be retained, 
and the proof shows that it was received and retained by the insured. The receipt 
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also contains certain provisions, of no importance here, because liability is not 
predicated thereon; hence we do not think the court erred in admitting this 
evidence. 

[3] Defendant’s third assignment is as follows: “The court erred in admitting 
evidence as to the purported agency of J. B. McCoy.” This assignment fails to 
comply either with the statute or rules of court. Article 1844, as amended by the 
42nd Legislature (1931), page 117, c. 75, § 1 (Vernon’s Ann. Civ. St. art. 1844), 
requires that all assignments of error shall distinctly specify the grounds relied 
upon, and errors not distinctly specified are waived. Rules Nos. 24, 25, and 26, 
governing Courts of Civil Appeals, provide that assignments must distinctly specify 
the grounds relied upon, and, to be a distinct specification, must point out the 
proceeding in a particular manner. An assignment expressed in such general 
terms, as that the court erred in admitting evidence on a certain issue, without 
specifying or identifying the evidence objected to, does not comply with either 
statute or rule, and will be ignored, as though no assignment was attempted. The 
agency of McCoy was a material issue; evidence thereon, pro and con, was 
admissible, hence an assignment in general terms, that the court erred in admitting 
evidence on the issue, is too general, and wanting in the definiteness required to 
merit consideration. 

[4] Assignments Nos. 4 and 5 present the same question; i. e., that the court 
erred in overruling defendant’s motion, at the close of plaintiff’s evidence, for a 
directed verdict. The transcript fails to disclose that any such motion was made, 
or acted upon; however, the statement of facts discloses that, when plaintiff 
rested, defendant made a verbal motion for an instructed verdict, on the ground 
that plaintiff failed to furnish “a statement as required by the contract”; that is, 
proper proof of death. The court did not err in refusing this request, as it 
appears from the testimony of J. C. McDonald, defendant’s managing official, that, 
after receiving proof of death, the claim was rejected, because insured was not 
in sound health when the policy was delivered. This denial of the claim obviated 
the necessity of making further or additional proof. Francis v. International, 
etc., Ass’n (Tex. Civ. App.) 260 S. W. 938, 946, and authorities cited. 

[5] In sixth assignment, defendant complains of that portion of the judgment 
allowing interest from and after June 15, 1931. As shown above, the claim was 
rejected, on the ground that the insured was not in sound health when policy was 
delivered. No good reason has been suggested, and none appears, in support of 
this contention, for, if the claim is a valid one, it matured prior to that date. 

[6] Assignments 15 to and including No. 28 relate to questions raised for 
the first time on appeal, and, not having been urged below in the motion for a 


new trial were waived, under plain provisions, both of the statute and rules of 
court, and cannot be considered. 


Article 2232, R. S. 1925, provides, that a motion for a 


xk * x 


new trial “shall: 
; ae 
3. Specify each ground on which it is founded, and no ground not 


specified shall be considered.” Rule No. 24 for Courts of Civil Appeals provides 
that: “The assignment of error must distinctly specify the grounds of error relied 
upon and distinctly set forth in the motion for a new trial in the cause, and a 
ground of error not distinctly set forth in a motion for a new trial in the cause 
and not distinctly specified in reference to that which is shown in the record, or 
not specified at all, shall be considered as waived, unless it be so fundamental 
that the court would act upon it without an assignment of error as mentioned in 
Rule 23.” 

The wisdom of these provisions is apparent, for, if during the progress of 
the trial reversible error is committed, it should be called to the attention of the 
court and opposing counsel in the motion for a new trial, so that suitable correc- 
tion may be made or a new trial granted, thus avoiding the delay and expense 
incident to an appeal. 

[7] The cross-assignment of plaintiff, complaining of the refusal of the court 
to render judgment in her favor for 12 per cent. damages and reasonable attor- 
ney’s fee provided by statute (Vernon’s Ann. Civ. St. art. 4736) as penalty for 
failure to pay the policy within thirty days after demand, presents a rather 
troublesome question, but the statute, being highly penal, is construed strictly; 
and the trial court, being in a better position to understand the facts, decided 
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issue against the contention of plaintiff; therefore we do not feel justified in 
disturbing the judgment in this respect. 
Finding no reversible error, the judgment below is in all things affirmed. 
Affirmed. 


ATLANTIC LIFE INS. CO. v. FUGATE (two cases). 
Supreme Court of Appeals of Virginia. Sept. 21, 1933. 
170 Southeastern Reporter 573. 
2. INSURANCE. 


Burden held on plaintiff to prove that insured, before lapsing of life policy 
containing provision for total disability benefits, became totally and permanently 
disabled, and that from onset of disability until time of insured’s death he was in- 
capable of furnishing proof to insurer, so as to work waiver of premiums. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

3. INSURANCE. 

Evidence, on issue of waiver of premiums of life policy providing for total 
disability benefits, held insufficient to establish that insured became totally and per- 
manently disabled before policy lapsed so as to be incapable of furnishing proof to 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Error to Corporation Court of Bristol. 

Action by Mabel A. Fugate, individually and as administratrix of the estate of 
Henry C. Fugate, deceased, against the Atlantic Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. 

Judgment reversed, and judgment entered for defendant. 

Argued before Campbell, C. J., and Holt, Epes, Hudgins, and Gregory, JJ. 

William A. Stuart, of Abingdon, and A. B. Scott, of Richmond, for plaintiff in 
error. 


Warren & Cantwell and Henry Roberts, all of Bristol, for defendant in error. 

Huperns, Justice. 

Mabel A. Fugate, in her own right and as administratrix of Henry C. 
Fugate, recovered two judgments in the sum of $5,000 and $2,300, respectively, 
against Atlantic Life Insurance Company, on an insurance policy issued by defend- 
ant company on the life of Henry C. Fugate. The $2,300 was the amount claimeJ 
for “total disability benefits,” and $50 per month, during the life of the insured. 

The defendant below assigns nine errors to the ruling of the trial court, bui 
in our view of the case it is necessary to consider only one, i. e., the refusal of 
the court to set aside the verdict on the ground that it was not supported by the 
evidence. 

On June 29, 1921, defendant company issued its policy for $5,000 on the life 
of Henry C. Fugate, of Bristol, Va., naming Mabel A. Fugate, wife of the 
insured, beneficiary. The policy contains a supplemental contract, designated 
“Total Disability Benefit,” the material parts of which are: 

“Atlantic Life Insurance Company hereby agrees that if, * * * while this 
contract is in full force by the payment of premiums, the insured shall furnish 
proof satisfactory to the company that * * * he has become totally and per- 
manently disabled, and will by such disablement be prevented for life from engag- 
ing in any gainful occupation, the company shall, by endorsement hereon, agree to 

“(1) Continue the contract without requiring the payment of premiums, if 
any, thereafter falling due during the continuance of such disabiblity, * * * 
and in addition thereto, 

“(2) Pay immediately to the insured * * * 1/100th of the face value of 
said contract ($10 for each $1000) and a like sum on the same day of each 
month thereafter during the life of the insured and the continuance of the 
disability.” 

The premiums on this policy due June 29, 1921, 1922, and 1923 were dul) 
paid. There was default in payment of the premium due in 1924, and only $18.80 
was paid on that due in 1925. Under the automatic loan provisions of the contract, 
the policy was continued in force until June 29, 1927. On that date the unused 
loan value of the policy ($77.50) was not sufficient to pay the annual premium 
then due and was applied to purchase of extended term insurance, which expired 
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January 10, 1929. The insured died February 2, 1931, without having made claim 
to any benefits under the contract. A year later, February, 1932, these actions 
were instituted. 

Defendant contends that the failure to give notice or furnish proof of the 
disability of the insured proir to June 29, 1927, is sufficient, alone, to bar recovery 
on the policy. This question was decided and the conflicting authorities reviewed 
at length by this court in an opinion delivered by Judge Gregory in Swann v. 
Atlantic Life Ins. Co., 156 Va. 852, 159 S. E. 192, 195, where it is said: 

“We conclude that the giving of notice and proof of disability was not a 
condition precedent to the right to a waiver of premiums where the insured 
through no fault of his own has become, while-the policy is in force, mentally and 
physically incapable of giving the notice or furnishing the proofs to the com- 
pany, °F) ee 

In that case the question arose on the pleadings. It was remanded for trial 
on the merits. It was again before this court and reported in 160 Va. , 168 
S. E. 423, 425. Chief Justice Campbell, who wrote the opinion, discussing an 
instruction which told the jury that the plaintiff “must show, by the preponder- 
ance of the evidence, that the insured was, during the entire time between the 
onset of his disability, if any, and his death, reasonably incapable of notifying the 


company of his disability or of furnishing the company proof of such disability,” 
said: 





“The insertion of the word ‘reasonably’ in the instruction renders it erroneous. 
To be relieved of the necessity of giving notice or furnishing proof, the insured 
must be totally (either physically or mentally) incapacitated from acting in the 
matter.” 

In that case it was conceded that before the lapse of the policy the insured 
had become totally and permanently disabled, whereby he was prevented for life 
from engaging in any gainful occupation, but it was denied that he was physically 
or mentally incapable of giving notice or furnishing proof from the date of his 
disability to the time of his death. The court reversed the case on two grounds: 
(1) That the instruction referred to above was erroneous; and (2) that the 
evidence tending to show physical and mental incapacity did not support the verdict. 

In the case at bar, the defendant not only contends that the insured was 
physically and mentally capable of giving notice and furnishing proof, but that 
at no time prior to the lapse of the policy had he become so totally and per- 
manently disabled, within the terms of the contract, that he was prevented from 
engaging in any gainful occupation. 

[1] In the view that we take of the case, it is unnecessary to decide whether 
r not the insured, during the life of the policy, suffered a total and permanent 
disability within its meaning, for he may have been totally and permanently dis- 
abled, and vet have been both physically and mentally capable of giving notice or 
furnishing proof to the company of his condition. Inasmuch as the plaintiff is 
here with verdicts approved by the trial court, we will endeavor to summarize 
the evidence as strongly in her favor as the record fairly permits. 

It appears that Henry C. Fugate moved from Russell county to Bristol, Va., 
in 1916; that prior to 1924 he was comparatively healthy and fairly successful im 
business: that in 1924 or 1925 he suffered financial reverses and lost most of his 
property; that about the same time he became ill and was confined to his bed 
from November, 1924, to April, 1925. His family physician, then or later, advised 
his wife, but did not inform him, that he had pellagra. In 1926 and 1927 he was 
confined to his bed a part of the time, and in the latter vear was critically ill for 
several months. The two physicians who had formerly attended him died. In 1930 
he consulted Dr. Rogers, in whose office he was given medical attention once in 
September, four times in October, four times in November, and twice in December. 
\fter December 27th of that year, the doctor visited him at his home until his 
death on February 2, 1931. At intervals during these five years the insured engaged 
in supervising the building of houses for sale. 

In the examination of both the wife and daughter are found answers to 
certain questions which, if considered separate and apart from their entire testi- 
mony, support the contention that the insured had lost both his physical and 
mental powers; but when this testimony is considered as a whole, it is apparent 
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that the insured at various times between 1924, or late in 1926, when it is claimed 
he became totally and ‘permanently disabled, and the date of his death, was 
engaged in various business transactions. The testimony of both of these witnesses 
reveals that the insured maintained an office as late as the year 1930, and when 
he was unable to go to this office conducted his business from his home, some- 
times from his sick bed; that his daughter was ‘frequently kept from school to 
attend to business matters under his direction. While both his wife and daughte- 
admitted these facts, neither went into details about them. The extent of the 
insured’s various business activities during this time is shown by the witnesses 
for defendant, and may be stated thus: 

For a year prior to January, 1926, the insured worked in the real estate 
office of Frank E. Miller. At times, because of his despondency, he was more of a 
hindrance than a help in making sales of real estate, but these attacks were 
temporary, and some sales were made by him and commissions received therefor. 

In January or February of 1926 he accepted employment in the reai estate 
office of Frank White. Just how long he remained in this position and the amount 
of commissions, if any, he received is not shown by the evidence. 

Early in 1927 Fugate formed an equal partnership with E. H. Parks for the 
purpose of building and selling houses in the city of Bristol. The partners together 
selected plans for the houses to be built. They seem to have contemplated* that 
Fugate should devote his entire time to supervision of the building, as Parks was 
employed elsewhere. When the first house was begun, Fugate was in full charge 
of the work. He kept the time of the workmen and saw that building materials 
were duly delivered. This required his presence frequently, if not daily, on the 
Huilding site. He usually drove his own car, but he was weak physically and 
frequently kept his daughter from school in order to drive him about the city and 
otherwise assist him in the performance of his duties. Before the completion of 
this building in the late spring or early summer of 1927, he was taken sick and 
was unable to perform the duties outlined above. Parks gave up his outside work 
and assumed full charge of the partnership duties. In the fall of 1927 Fugate 
recovered, or partially recovered, from his illness and resumed his work for the 
partnership in the erection of two other houses, which were completed by May, 
1928. They were unable to sell the houses at a satisfactory price, so Parks pur- 
chased for $650 the interest of Fugate in two of them, and the partnership was 
dissolved. 

C. C. Brown testified that in April or Mav, 1928, he made a contract with 
Fugate wherein Fugate promised and agreed to erect a building on a lot owned 
by him for approximately $6,500; that during the erection of this building he saw 
Fugate on an average of three or four times a week, and that he was on the 
building site personally superintending the work; that he completed the work in 
accordance with the terms of the contract. In September, 1928, they made a second 
contract wherein Fugate promised and agreed to erect another house for him for 
about $5,000; that he frequently saw Fugate during the erection of this house 
looking after the work, and that he completed it according to the terms Of the 
contract. He further testified that while during this time Fugate frequently com- 
plained of not feeling well, the work was completed under his supervision. Just 
when this last building was completed and final settlkement made the evidence 
does not show, but other testimony shows that it usually takes from two to four 
months to complete a building of this type, which would indicate that final settle- 
ment was not made before December, 1928, or the following January. 

Some time in the spring of 1929 Fugate formed a partnership with Collier, 
who was connected by marriage with one of the officers of Virginia Woodworking 
Company, and by October, 1929, the partners, working together and financed by 
Virginia Woodworking Company, had erected three houses. During the erection 
ot these houses, Fugate continued to look after the building, to keep the time of 
the laborers, receive money from Virginia Woodworking Company, and pay it to 
the men engaged in the work. The partnership was operated in the name ot 
H. C. Fugate & Co., and it was generally known that Collier was the company. The 
lots were purchased with money furnished by Collier or Virginia Woodworking 
Company. When the houses were completed H. C. Fugate and wife executed 
mortgages covering the emount fu:nished hy the parties who had financed the 
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building, and when the properties were sold the purchasers assumed payment of 
the mortgages. 

Plaintiff contends that Fugate was a straw man used by the parties financing 
the buildings for the purpose of evading any loss which might occur from these 
operations. There is, however, not sufficient evidence to justify any such conclu- 
sion. The partnership of Fugate and Collier continued until February, 1930, when 
Collier moved away from Bristol. The deeds by which the property was bought, 
sold, and mortgaged, executed by H. C. Fugate and wife, either separately or 
jointly with others, are seventeen in number and are filed. as exhibits in the record. 
The first of these deeds is dated October 27, 1927, and the last July 14, 1930. 
Two of these instruments were executed in 1928: twelve were executed, delivered, 
and recorded after January 10, 1929, on which date all rights of the insured, or 
his beneficiaries, ceased under the contract of insurance. 

The wife admitted that she executed these instruments with her husband, but 
claimed that she did it to keep peace in the family and to keep her husband from 
being irritated; that if he was crossed by members of the family he became 
irritable and morose and at times had threatened to kill himself. If at that time 
the wife thought that her husband did not have sufficient mentality to execute 
these various instruments whereby the rights of other parties were seriously 
affected, it seems strange that she did not communicate this fact to the parties 
interested. 

As late as November, 1929, Fugate was examined by Dr. L. B. Snapp, of 
Bristol, in connection with an application for insurance, and in this examination, 
on being asked to state all causes for which he had consulted a physician in the 
last ten years, answered, “Pernicious anemia, one attack, 1927 and 1928, duration 
four months, and no remaining effect,” and further stated that he was then in 
good health. Dr. Snapp stated that he did not recommend him as a first-class risk, 
due to his past history, but that he saw nothing wrong with his mental condition 
at that time. The doctors called in behalf of plaintiff testified, in effect, that 
while Fugate, during the time in question, was a sick man and did not have his 
normal menta! ability, he knew and understood what he was doing. 

{2, 3] When all the evidence is considered together, as it must be, there is 
little, if any, material conflict. It is established that Fugate never fully regained 
his health after the illness which began in November, 1924, and that at more or 
less frequent intervals thereafter he was confined to his bed; that his earning 
ability was greatly decreased, but that he had sufficient mental powers to realize 
the duty he owed his family, and sufficient will power to endeavor to perform 
that duty, notwithstanding his weakened condition; that at intervals his mind was 
more or less affected by worry over his financial and physical condition. The 
burden was on the plaintiff to establish by a preponderance of the evidence that 
before the lapse of the policy he became totally and permanently disabled and 
was by such disablement prevented for-life from engaging in any gainful occu- 
pation, and that from the onset of this disability until the time of his death he 
was physically and mentally incapable of giving notice or furnishing proof satis- 
factory to the company. This burden plaintiff has failed to bear. 

[4] Plaintiff recognizes that this is the vital question involved in the case, 
and contends that there is sufficient evidence to take the case to the jury, and 
cites a number of cases in which this court has stated the rule by which we are 
guided in disposing of like questions. The juries are the proper judges of the 
weight and credit to be given the testimony of witnesses where there is a sub- 
stantial conflict in evidence: when, however, there is no material conflict and there 
is a plain and palpable deviation from the truth, it is the duty of the court to 
intervene. Huff v. Welch, 115 Va. 74, 78 S. E. 573, 574. 

The evidence conclusively establishes that both before and after June 29, 
1927, the insured was engaged in numerous business activities. This completely 
negatives the contention that while the policy was in force he was either physically 
or mentally incapable of giving notice or furnishing proof to defendant of his 
condition. 

For the reasons stated, the judgment of the trial court is reversed, the verdict 
of the jury set aside, and final judgment here entered for defendant. 

Reversed. 
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FIRE 


GEORGE L. SQUIRE MFG. CO. v. NATIONAL FIRE INS. CO. OF 
HARTFORD, CONN. No. 1150A. 
District Court, W. D. New York. July 17, 1933. 
4 Federal Supplement 137. 
6. INSURANCE. 


Affirmative defense containing no allegations as to where or how insurance 
contract was entered into held insufficient to raise issue as to situs of contract. 


(For other cases, see Insurance, Dec. Dig. § 640[1].) 
8. INSURANCE. ; 

Contract of insurance made in Puerto Rico is subject to its laws (Laws of 
Porto Rico 1921, No. 66). 


(For other cases, see Insurance, Dec. Dig. § 125[2].) 


At Law. Action by the George L. Squire Manufacturing Company against the 
National Fire Insurance Company of Hartford, Connecticut. On plaintiff’s motion 
to strike out affirmative defense in defendant’s answer relating to arbitration on 
the ground that it is insufficient in law. 

Motion granted. 

Rann, Vaughan, Brown & Sturtevant, of Buffalo, N. Y., for plaintiff. 

John E. Mack, of Poughkeepsie, N. Y., for defendant. 

Knicut, District Judge. 

This action, originally brought in the Supreme Court in New York state and 
removed to this court, is to recover $240,346.79 on account of loss by storm 
occurring on or about September 26 or 27, 1932, covered by a policy of insurance 


issued by the defendant on October 26, 1931, to the Central “San Miguel” of 
Luquillo, Puerto Rico. 


This is a motion by the plaintiff to strike out the affirmative defense in the 
answer relating to arbitration, on the ground that it is insufficient in law. The 
substance of such alleged defense is: That the policy of insurance contained, 
among other terms and conditions, a clause providing for arbitration of the amount 
of loss, if disputed, and that an award by the arbitrators was a condition prece- 
dent to any right of action or suit upon the policy; that the parties have been 
unable to agree upon the amount of loss; that each party has selected an arbi- 
trator; and that no appraisal has been made. 


Plaintiff is a domestic corporation organized under the laws of the state of 
New York. Defendant is a foreign corporation organized under the laws of the 
state of Connecticut, and authorized to do business in the state of New York 
and in Puerto Rico. At the time when the policy was issued, the Central “San 
Miguel” was a corporation organized under the laws of Puerto Rico, having 1ts 
principal office and place of business at Luquillo, Puerto Rico, and the property 
covered by the policy was situate in Puerto Rico. Plaintiff was then the holde: 
of a trust deed of the property described in the policy, constituting a first 
mortgage upon the property, and such policy was made payable to the plaintiif 
as its interest should appear. Thereafter and prior to the loss in question, the 
plaintiff became the owner of the insured property, and proper indorsement was 
made upon such policy of insurance making it payable to the plaintiff as owner. 
The question raised for determination is the situs of the contract of insurance. 

Section 175 of the Insurance Law of Puerto Rico, enacted in 1921, No. 60, 
among other things provides that “any clause in an insurance contract depriving 
the insured of his right to claim in the courts of justice, at any time after the 
occurrence of the accident against which the insurance was made, the amount of 
any loss suffered and which has been the object of such insurance, shall be 
illegal.” 

[1-3] The court takes judicial knowledge of the statute and of the fact that 
Puerto Rico is an insular possession of the United States having power to enact 
laws not in conflict with the provisions of the act of Congress relating to terri 
tories and insular possessions. Garzot vy. Rios De Rubio, 209 U.S. 283, 28 
S. Ct. 548, 52 L. Ed. 794; USCA, title 48, “Territories and Insular Possessions, 
chapter 4, sections 731-894. This provision of the Insurance Law of Puerto 
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Rico has been sustained as constitutional by the highest court of that possession. 
Rodriguez v. U. S. Fire Ins. Co., 34 Porto Rico 370. The arbitration clause 1s 
unenforceable under the laws of that possession. 

The policy of insurance is designated upon its face as a “Foreign Windstorm 
Policy.” It contains the provision that it is not valid “until countersigned by 
the duly authorized general agent of the company at San Juan, Porto Rico.” 
It was countersigned by such general agent at San Juan, Puerto Rico, on 
October 26, 1931. 

The complaint alleges that the contract of insurance was entered into in 
Puerto Rico. In the first paragraph of the answer, not included in the separate 
affirmative defense aforesaid, defendant denies such allegation. The affirmative 
defense contains no allegation regarding the place where the contract was made 
and no denial that the contract was made in Puerto Rico. 

In defendant’s brief, it is stated that the contract was made in New York 
through defendant’s brokers, that it was delivered in that state, and the premium 
and certain taxes paid there. 

[4-6] Statements of fact made in the briefs of counsel will not supply the 
omission of a material allegation in a pleading. On this motion the court can 
consider only the matters which appear in the pleadings in question. Levan v. 
American Safety Table Co., 222 App. Div. 110, 225 N. Y. §S. 583. Since the 
separate affirmative answer contains no allegations as to where or how the 
contract was entered into, it is insufficient to raise an issue on the question of 
situs. 

[7-9] Since no issue is raised as to the countersigning of the policy of 
Puerto Rico, as to the residence of the insured and location of the property 
insured, it seems to me it must be concluded that the contract was made in Puerto 
Rico. The provision for arbitration has no extraterritorial effect. A state, or in 
this case, the United States possession known as Puerto Rico, has the right to 
determine the condition upon which a foreign corporation may do business within 
its confines. Waters-Pierce Oil Co. v. Texas, 177 U. S. 28, 20 S. Ct. 518, 44 L. 
Ed. 657. The contract of insurance made in Puerto Rico is subject to its laws. 

Since the first paragraph of the answer contains a denial that the contract 
was entered into in Puerto Rico, any issue raised thereby may be passed upon 
on the trial of this action. The court can then be called upon to determine 
whether under such denial evidence can be given to show where the contract 


was made. Thus the question sought to be raised by the defendant can again be 
considered. 


Motion to strike out the first separate affirmative defense of the answer is 
therefore granted. 


ALTNA INS. CO. v. MURRAY. No. 805. 
Circuit Couri of Appeals, Tenth Circuit. July 20, 1933. 
66 Federal Reporter (2d) 289. : 
l.. INSURANCE 


That insured suppleménted cmployees’ salaries by percentage of net earn- 
gs of shoe business did not prevent recovery on fire policy because insured was 
not sole and unconditional owner. 

(For other cases, see Insurance, Dec. Dig. § 282|2].) 

4. INSURANCE. 

Submission to disinterested appraisers of fire loss is lawful and award is 
presumptively correct. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 
INSURANCE. 

Appraisers’ awards determining loss under fire policies should be set aside 


only on clear convincing evidence of fraud, gross mistake, appraisers’ miscon- 
duct, or failure to perform duties. 


u& 
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INSURANCE. 

Award g¢ield invalidated by failure of appraisers seeking to ascertain loss 
under fire policy to include all property covered by submission agreement. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

INSURANCE. 

Where fire policy and submission agreement require appraisers, to ascertain 
“sound value of goods,” meaning value before fire, appraisers’ failure to ascertain 
sound value invalidates award. 

Failure to find sound value cannot be treated as harmless, since by 
policy and submission agreement parties so contracted. 

(For other cases, see Insurance, Dec. Dig. § 574]1].) 

8. INSURANCE. 

Appraiser’s denying insured’s request to be heard regarding value of stock 
ct shoes before fire constituted misconduct invalidating award. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 

INSURANCE. 

In absence of requirement in fire policy or submission agreement, whether 
insured is entitled to be heard by appraisers depends on circumstances. 

(For other cases, see Insurance, Dec. Dig. § 572.) 

INSURANCE. 

Omission to accord hearing to insured regarding value of goods before fire 
does not invalidate appraisers’ award if no dispute exists concerning property 
destroyed and value is readily ascertainable or within appraisers’ knowledge or 
damage is ascertainable by inspection. 

(For other cases, see Insurance, Dec. Dig. § 574|3].) 

il. INSURANCE. 
Where facts as to what goods were destroyed or as to constructon of building 
must be first ascertained before beginning appraisement of fire loss, proceeding 
vartakes of judicial function of ascertaining facts as regards insured’s right to 
nearing. 
(For other cases, see Insurance, Dec. Dig. § 572.) 
12, INSURANCE. 

Formal proofs of fire loss dieid waived where insurer's adjuster made examin- 
ation and except as to amount of loss admitted liability and tendered payment 
of amount of appraisers’ award. 

It appeared that in response to prompt notice of loss adjuster for 
insurer made such examination as he cared to make; he admitted liability 
except as to amount of loss: he was instrumental in procuring separation 
of merchantable stock from that pei and its removal to another 
building; he went into appraisal « f amount of loss: he tendered payment 
of amount of award, made ahavthee by misconduct of his own appraiser; 
and he tendered for signing a proof of loss disclosing amount due as 
shown by award. 

(For other cases, sec Insurance, Dec. Dig. § 561.) 

Appeal from the District Court of the United States for the Western District 
of Oklahoma; Edger S. Vaught, Judge. 

Suit by M. T. Murray against the Etna Insurance Company. Judgment 
jlaintiff, and defendant appeals. 

Athirmed 

lohn F. Webster. of Oklahc ms City, Okl. (F. A. Rittenhouse. O. R. Ritten 
bouse. and Walter D. Hanson, all of Oklahoma City, Okl., on the brief), tor 
appellant. 

Stansell Whiteside and Lonnie B. Yates. both of Altus, Okl., tor appellee. 

Before Lewis and McDermott, Circuit Judges, and Kennedy, District Judge. 

McDermorr, Circuit Judge. 

The defendant below appeals from a judgment rendered on a. verdict of a 
fury in a suit on a fire insurance policy covering a stock of shoes. The fire 
destroyed part of the stock and damaged the balance. The errors assigned are 
grouped in the briefs under four heads. 
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[1, 2] 1. It is contended that the evidence disclosed that plaintiff was not 
the sole and unconditional owner of the property insured. The only support in 
the record for this defense is the testimony of plaintiff that he had arranged 
with two of his employees to pay them for their services a percentage of the 
net earnings of the business, in addition to their salaries; and the testimony of 
one of his employees that she “did not have any interest in the business but 
would have had a 25% bonus in addition to her salary when Mr. Murray was 
paid back his $11,000.00 with interest, then she would have a 25% interest.” 
From all the testimony, a finding was warranted that the arrangement was 
simply to compensate ‘employees for services by supplementing their salaries 
by a percentage of net earnings. Such a profit-sharing arrangement does not 
give the employees any title to the properties of the employer. London Assur- 
ance Corp. vy. Drennen, 116 U. S. 461, 6 S. Ct. 442, 29 L. Ed. 688; Brown vy. Frank- 
lin Fire Ins. Co., 178 Cal. 302, 173 P. 403; Martin Co. v. O'Connor, 120 Okl. 92, 
250 P. 529. A participation in the profits as compensation for services rendered, 
does not create a partnership. Berthold v. Goldsmith, 24 How. 536, 543, 16 L. Ed. 
762; Meehan v. Valentine, 145 U. S. 611, 619, 12 S. Ct. 972, 36 L. Ed. 835. In an 
exhaustive note to the case of Cudahy Packing Co. v. Hibou, 18 L. R. A. (N. S.) 
i032, decisions from forty jurisdictions are cited in support of this statement 
and none to the contrary. 

[3] 2. Appraisers were appointed, as provided by the policy, to ascertain the 
amount of the loss, and an award made. The binding effect of that award was 
an issue in the case and was submitted to the jury without objection, under an 
iustruction requested by the defendant. The defendant now, for the first time, 
objects to the submission of this equitable issue to the jury, although it requested 
the trial court so to do by tendering an instruction on the issue. This is a 
trifling with the court which the law does not tolerate. Long ago the Supreme 
Court of the United States paid its respects to such objecions first made on 
appeal, in these words: “The objection that the matter of plaintiff's demand is 
one of equitable cognizance im the federal courts cannot prevail. No such objec- 
tion was raised in the court below at any stage of the proceedings, and it cannot 
be permitted to a defendant to go to trial before a jury on the facts of a case 
involving fraud, and let it proceed to judgment on the verdict without any 
attempt to assert the equitable character of the suit, and then raise that question 
for the first time in this court.” Burbank vy. Bigelow, 154 U. S. 559, Append., 
and 14 S. Ct. 1163, 1164, 19 L. Ed. 51. 

3. It is contended that there was no substantial evidence that the award 
was invalid. 

{4, 5] The submission of a disagreement as to the amount of a loss to disin- 
terested appraisers is a lawful and commendable method of determining such a 
controversy; the awards of such appraisers are presumptively correct, and should 
not be set aside except upon clear and convincing evidence of fraud, gross mis- 
take, misconduct of the appraisers, or their failure to perform the duties com- 
mitted to them by the agreement of submission. St. Paul Fire & Marine Ins. 
Co. y. Eldracher (C. C. A. 8) 33 F.(2d) 675; Phoenix Ins. Co. v. Everfresh Food 
‘o. (C. C. A. 8) 294 F. 51. The evidence in this case discloses these facts: 

In response to a notice given immediately after the fire, defendant’s adjuster 
advised plaintiff that he must have an inventory taken of the stock; a written 
agreement was entered into between the parties hereto “that all merchantable 
property that remains in said building shall be turned over to [a salvage com- 
pany], to be by them inventoried * * * " An inventory of such merchantable 
property, damaged by the fire, was made by Mr. Garrett, but it did not include 
shoes so far destroyed as not to be merchantable. The damaged goods were 
moved to another location. A disagreement arising as to the amount of the loss, 
the parties agreed that each would appoint an appraiser and that such appraisers 
should “appraise and ascertain the sound value of and loss upon the property 
damaged and destroyed by the fire.” The appraisers subscribed to an oath that 
they would appraise and estimate “the sound value and the loss and damage 
upon” the property insured. Plaintiff told the appraisers that as soon as they 
had organized he would like to show them by his books and inventories the 
sound yalue of the stock before the fire, and that he would be at the Elks Club 
subject to call, to which they agreed; but they did not call him. 
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The appraisers viewed the damaged goods in the building to which they had 
been removed, and commenced the appraisal; McDonald, the appraiser for the 
insured, wanted to call plaintiff to obtain the inventory and books in order to 
ascertain the amount of merchandise in the store immediately before the fire, 
but Slesnick, appraiser for the company, told him he could confer with no one 
ior leave the building until the award was made. Whereupon Slesnick produced 
Garrett's inventory, which only purported to show the merchantable stock 
removed, and from this list of damaged goods, the award was made. The umpire 
was called in; he ascertained what the defendant had offered in settlement, 
raised that amount $2,000.00, and the award was signed, reading, “Sound value 
$4,464.30. Loss, $8,250.00"—a manifest absurdity. 

[6-11] This evidence conclusively shows that the award was correctly set aside 
for several reasons. The agreement of submission and the oath of the appraisers 
required them to ascertain the sound value of the goods, that is, their value before 
the fire. They did not do so, either in form or fact. They could not do so because 
they had no information as to the goods totally destroyed. Nor did they find 
the loss upon the property destroyed, as the submission required; they found only 
the loss upon the property damaged. The failure of appraisers to include in the 
award all of the property covered by the submission agreement renders the award 
invalid. Cooley’s Briefs on Insurance, p. 6198; AEtna Ins. Co. v. Hefferlin (C. 
C. A. 9) 260 F. 695; Graff v. Insurance Company, 107 Kan. 648, 193 P. 356. Where 
the policy and the agreement of submission requires that sound value be ascer- 
tained, the failure of the appraisers to ascertain the sound value invalidates the 
award. Failure to so find cannot be treated as harmless, for by the policy and 
submission agreement, the parties so contracted. Continental Ins. Co. v. Garrett 
(C. C. A. 6) 125 F. 589; Cooley’s Briefs on Insurance, p. 6200. There was fatal 
misconduct on the part of the appraiser for the company when he produced a 
partial list only of the goods whose loss he had sworn to appraise, and successfully 
objected to his associate ascertaining what goods were destroyed. There was 
further misconduct in denying plaintiff’s request to be heard as to the sound value 
before the fire. In the absence of a requirement in the submission agreement or 
the policy, whether the insured is entitled to be heard by the appraisers depends 
upon the circumstances. If there is no dispute as to what property has been 
destroyed, and if its value is within the knowledge of the appraisers or is readily 
ascertainable, or where the damage may be ascertained by inspection, failure to 
notify the insured or to afford him a hearing is not fatal to the award. But where 
the facts as to what goods were destroyed, or as to the construction of a build- 
ing, must be first ascertained before the work of appraisement of the loss can 
start, then the proceeding is more than the ministerial task of appraisement; it then 
partakes of the judicial function of ascertaining facts. Judge Lewis has clearly 
pointed out this distinction in his analysis of Continental Ins. Co. v. Garrett (C. 
C. A. 6) 125 F. 589 in Pheenix Ins. Co. v. Everfresh Food Co. (C. C. A. 8) 204 
F. 51. The case at bar falls within the second category, for much of the loss 
was on account of shoes burned beyond identification, and the most elemental 
principles of fair dealing require that plaintiff should have had the opportunity 
of advising the appraisers of what stock had been totally destroyed. The appraisal 
here was of but a part of the property lost by the fire, for all of the appraisers 
agree that the award was only of the loss to the damaged but merchantable shoes 
listed on Garrett's inventory; no effort was made to ascertain the value of shoes 
destroyed and insured. Upon its face, and upon the testimony of defendant’s own 
appraiser, the award was worthless. 

[12] 4. Lastly it is contended that plaintiff should recover nothing because of 
his failure to file formal proofs of loss. In response to prompt notice of loss, the 
adjuster for the defendant came to Altus and made such examination as he cared 
to make: he admitted liability except as to the amount of the loss: he was instru- 
mental in procuring a separation of the merchantable stock from that destroyed, 
and its removal to another building; he went into an appraisal of the amount 
of the loss: he tendered payment of the amount of the award, made abortive by 
the misconduct of his own appraiser; he tendered for signing a proof of loss 
disclosing the amount due as shown by the award. Thereby, and in more ways 
than one, defendant waived formal proofs of loss. Concordia Ins. Co. v. School 
District, 282 U. S. 545, 51 S. Ct. 275, 75 L. Ed. 528; Home Ins. Co. of New York 
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vy. Sullivan Machinery Co. (C. C. A. 10) 64 F. (2d) 765; Hartford Fire Ins. Co. 
v. Sullivan, 74 Okl. 241, 179 P. 24. 


This appeal is without merit, and the judgment below is affirmed. 





AMERICAN CENTRAL INS. CO. OF ST. LOUIS, MO. v. McHOSE. No. 4941. 
Circuit Court of Appeals, Third Circuit. Aug. 23, 1933. 
66 Federal Reporter (2d) 749. 
4. INSURANCE. 


Vacancy clause in fire policy held not intended to cover building rendered 
uninhabitable by first fire and boarded up pending insurer’s exercise of option 
to rebuild or pay loss; hence insurer was liable for second fire, though building 
had stood unoccupied longer than period provided in vacancy clause. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

Woolley, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Middle District 
of Pennsylvania; Albert W. Johnson, Judge. 

Action by Charles H. McHose against the American Central Insurance 
Company of St. Louis, Mo. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Horace M. Schell, of Philadelphia, Pa., and Bedford, Jones, McGuigan & 
Waller, of Wilkes-Barre, Pa., for appellant. 

Adrian H. Jones and James P. Costello, both of Hazelton, Pa., for appellee. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

Davis, Circuit Judge. 

This is an appeal from a judgment of the District Court entered upon the 
verdict of a jury. 

The defendant issued its policy of insurance on the dwelling house of the 
plaintiff, McHose, for $3,500 on which the premium of $50.75 was paid. The 
policy was issued on January 4, 1927. A fire occurred on February 18, 1930, which 
destroyed the building to the extent that it could not possibly be occupied. 

The parties then entered into negotiations for adjustment of the loss iu 
accordance with the provisions of the policy. The insurance company, through 
its adjustors, notified the plaintiff to select an appraiser to ascertain the loss, 
and directed him to protect the property against further loss, but to let it 
remain in the same condition in which the fire had left it, for the reason that 
the company had the right to repair, rebuild, or pay the loss. In obedience to 
this request, the plaintiff boarded up the building. Efforts were made to effect an 
appraisement and reach a settlement, but without success. While these negotia- 
tions were going on, that part of the building not destroyed by the previous fire, 
caught on fire on June 1, 1930, and was totally destroyed. 

The defendant denied liability for the loss caused by the second fire because 
the house had been unoccupied for more than forty consecutive days following 
the first fire, when the second fire occurred. That section of the policy which 
the company says exempts it from liability provides, that, “this Company shall 
not be liable for loss or damage occurring * * * while a described building. 
whether intended for occupancy by owner or tenant, is vacant or unoccupied 
beyond a period of ten days,” extended by another section of the policy to forty 
days. Thereupon the plaintiff brought this suit for the loss sustained in both the 
first and second fires. The company, however, admits liability for the loss caused 
by the first fire only. 

The learned trial judge submitted the case to the jury on the theory that 
notwithstanding the vacancy of the building between February 18, 1930, and 
June 1, 1930, the jury might consider the question of damages resulting from 
the loss from the second fire, and further, that it might consider whether or 
not under the facts of this case, the defendant had not waived the provision of 
the policy as to occupancy. ; 

There appear to be only three reported cases in the United States on 
this particular subject. The one supporting the position of the defendant 1s 
Kupfersmith v. Delaware Insurance Company, 84 N. J. Law, 271, 273, 86 A. 
399, 400, 45 L. R. A. (N. S.) 847, Ann. Cas. 1914C, 1172. In that case the policy 
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provided that it “shall be void if the * * * building herein described, whether 
intended for occupancy by owner or tenant, be or become vacant or unoccupied 
and so remains for ten days.” There the building was unoccupied. between 
October 15, 1908, date of the first fire, and February 16, 1909, date of the 
second fire. This fact was pleaded as a bar to the action. The plaintiff con- 
tended that the provision relating to vacancy was suspended by the first tire, 
because the first fire rendered the building uninhabitable and the company had 
the option to repair, rebuild, or replace the property lost within a reasonable 
time after receiving proof of loss, on giving notice of its intention to do so: 
and further because the insured was required to permit the property to remain 
in the condition in which the fire left it until after the company exercised its 
option, that is, allow it to remain unoccupied while it was uninhabitable. The 
cases supporting the plaintiff's contention in that cases are Lancashire Insurance 
Company y. Bush, 60 Neb. 116, 82 N. W. 313, 314, and Schmidt v. Williams- 
burgh City Fire Insurance Co., 98 Neb. 61, 151 N. W. 920. 

In the Bush Case the court said: “The plaintiffs could not have made the 
building habitable without trenching on the insurer’s rights. They were not 
responsible for the fact that the property was vacant. But, aside from this 
consideration, we think it very clear that there was no forfeiture under the 
clause above quoted. It could not have been contemplated by the parties that 
the building should be occupied when, as a result of its partial destruction by 
fire, it became unfit for occupancy. If the company was dissatisfied with the 
risk after July 3lst [the date of the first fire], its remedy was by a cancellation: 
of its contract.” 

Chief Justice Gummere, speaking for the Court of Errors and Appeals o1 
New Jersey, in the Kupfersmith Case, refused to follow the doctrine declared 
in the Nebraska cases for the reason that they “seemed to inject into the 
contract of insurance provisions which materially alter the written instrument 
and which were not agreed to by the parties.” He said: “There is no sugges: 
tion in this language that the provision shall be applicable only when the insured 
voluntarily leaves the premises unoccupied for the specified period. It is the 
fact of vacancy, not its cause, which makes the provision operative. Nor does 
it seem to us material, in considering this provision, that it could not have 
been contemplated by the parties that the building should be occupied when, 
as a result of its partial destruction by fire, it became unfit for habitation. It 
may readily be conceived that the parties contemplated that many conditions 
might arise which would necessarily render the building ‘uninhabitable for a 
period exceeding the ten day limit; but what they provided by their contract 
was that whenever any such condition should arise, and as a consequence thereci 
the building should become vacant and remain unoccupied for a period longe 
than that designated, the risk of its injury or destruction by fire should cease to 
be borne by the company. That the parties had a right to so contract cannot 
be denied; that they intended so to contract seems to us to be equally clear.” 

[{1, 2] It is true that the parties had the right to make any kind of contract 
that they desired to make. The court may not inject anything into a contract 
which it does not include either expressly or by necessary implication, and in 
construing a contract, the court can not make a hetter one for either party than 
they themselves have made. As Chief Justice Gummere said, “the judicial 
function of a court of law is to enforce a contract as it is written.” It is 
true that “ the law will not insert, for the benefit of one of the parties, by 
construction, an exception which the parties have not, either by design or 
neglect, inserted in their engagement.” Superintendent, etc., of Public School 
of City of Trenton v. Bennett, 27 N. J. Law, 513, 72 Am. Dec. 373; Middlesex 
\Vater Company v. Knappmann Whiting Company, 64 N. J. Law, 240, 45 A. 
692, 49 L. R. A. 572, 81 Am. St. Rep. 467. 

[3] But the rule of law everywhere recognized is that a contract includes not 
only what is expressly stated, but also what is necessarily implied from the lan- 
guage used. Terms or provisions which may clearly be implied from a consider- 
ation of the entire contract are as much a part of it as though they were expressly 
incorporated in it. Implication of an unexpressed provision must arise from the 
language used in the instrument or be indispensable to effectuate the intention of 
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the parties. Wildman Manutacturing Company v. Adams Top Cutting Machine Co., 
149 F. 201 (C. C. A. 3); E. I. Du Pont de Nemours Powder Company v. Schlott- 
man, 218 F. 353 (C. C. A. 2); 13 Corpus Juris, § 521, and the cases there cited. 

[4] The question arises here as to whether or not the language of this contract 
of insurance providing that the company would not be liable for loss or damage if 
the building was vacant or unoccupied beyond a period of forty days indicates that 
it was the intention of the parties that the building should and would be inhabitable 
and could be occupied during that period. It is unreasonable and self-contradictory 
to provide that a building must be occupied during a period when the parties knew 
that it could not be occupied. It is unthinkable that they knowingly and intention- 
ally provided that one of them should be an impossible thing, to occupy an unoc- 
cupiable building, in order to protect the insured against loss from fire. What they 
had in mind was that the building as then existing in an occupiable condition should 
not be left vacant or unoccupied, and thus subjected to greater risks for a period 
exceeding forty days without written permission so to do. 

Under the section of “Privileges Granted” in the policy here involved, it is 
provided that a building may be “vacant for a period not exceeding thirty (30) 
days in any one policy year in addition to the vacancy privilege of ten (10) days 
provided for under the printed conditions of this policy.” The policy contains a 
like provision for unoccupancy. 

One of the printed conditions referred to above, is that: “Unless otherwise 
provided by agreement in writing added hereto, this Company shall not be liable 
for loss or damage occurring * * * while a described building, whether intended for 
— by owner or tenant, is vacant or unoccupied beyond a period of ten 

avs. 

What it meant by “agreement in writing” is the customary practice everywhere 
followed of attaching a written permit issued by the company to the policy, pro- 
viding that the building may remain vacant or unoccupied for a longer period than 
that specified in the policy. If such written agreement or permit is not secured, 
vacancy or unoccupancy of an occupiable building for a longer period renders the 
policy void. It was this practice to which the provision of the policy was addressed. 
The insured evidently did not have in mind the fact that an unoccupiable building 
must nevertheless be occupied in order to hold the company liable under its policy. 
If the company had it in mind it nowhere appears in the policy either expressly 
or by necessary implication. If it had had such fact in mind, it most likely would 
have been expressly included in its exceptions. We do not think that the provision 
as to vacancy was intended to cover or did cover an unoccupiable building. Conse- 
quently, the insured did not breach the vacancy or unoccupancy clause, and the loss 
caused by the second fire is not barred by the provision here invoked. The Ne- 
braska cases so hold, and Cooley in his Briefs on Insurance, vol. 3, p. 2588, says: 
“But after a partial loss under a fire policy, which renders the building untenant- 
able, the insured is not guilty of a breach of the vacancy clause of the contract, 
where he permits the property to remain unoccupied pending the period during 
which the insurer is authorized to exercise its option to repair the damaged build- 
ing.” 

Joyce on Insurance, vol. 4, § 2235, takes the same position. Corpus Juris states 
this to be the law, notwithstanding the Kupfersmith Case, which it cites as con- 
trary. 26 Corpus Juris, 217. 

[5] The appellant further says that the court erred, first, in admitting evidence 
tending to show waiver by oral agreement on the part of the defendant company, 
and in submitting that question to the jury, and, second, in submitting the question 
to the jury of whether or not the premises were uninhabitable with the instruction, 
that if they were, this constituted a waiver. 


Under the view which we have taken of the vacancy and unoccupancy clause, 
the submission of the question of waiver to the jury was immaterial and harmless 

Under the instruction of the court, the jury must have found that the premises 
were not occupiable when the second fire occurred, and this being established, un- 
der the undisputed facts, the defendant company is liable for the second fire as 
well as the first, and so the judgment is affirmed. 

Woolley, Circuit Judge dissented. 
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GUNN v. PALATINE INS. CO. LIMITED, OF 
LONDON, ENGLAND, et al. 
8 Div. 394. 
Supreme Court of Alabama. 
June 1, 1933. 
Rehearing Den‘~" Sept. 28, 1933. 
149 South --:: Reporter 672. 
1. INSURANCE. 

Evidence showed that neither widow of owner nor one purchasing from her 
had sole and unconditional ownership nor fee-simple title to property insured 
against fire. 

Evidence disclosed that the owner died leaving a document purport- 
ing to devise the property to his wife, but not being witnessed, it was void 
as will and was never probated, that the wife having unassigned dower 
right therein and pending negotiations with heirs to convey property to 
her took possession and made sale through agent, and that purchaser 
made a down payment, but no further sum was ever paid, and deed was 
never delivered, nor was any title perfected in widow. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Insurance agent’s knowledge of state of title evidences waiver or estoppel 
against setting up forfeiture of fire policy for want of sole and unconditiona! 
ownership or fee-simple title. 

Where it appears from transaction that agent acts on present knowl- 
edge of state of title, it is immaterial when such knowledge came to him, 
and the case does not fall within the rule that for a principal to be con- 
structively bound by notice or knowledge of an agent, such notice or 
knowledge must be received by agent as such: that is, while acting as 
agent in relation to matter to which such notice or knowledge relates. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3. INSURANCE. 
Fire insurance policies must be written by agent with power to make contract. 
(For other cases, see Insurance, Dec. Dig. § 129.) 

4. INSURANCE. 

Beneficiary under loss payable clause in fire policy is party beneficially inter- 
ested, entitled to sue on policy. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

5. INSURANCE. 

Insurance agent representing conflicting interest cannot waive contract stipula- 
tions for protection of insurer, thus favoring one client at expense of another. 

(For other cases, see Insurance, Dec. Dig. § 380.) 

Appeal from Circuit Court, Morgan County; James E. Horton, Judge. 

Action on policies of fire insurance by E. E. Gunn against the Palatine Insur- 


ance Company, Ltd., ef London, England, and another. From a judgment for 
defendants, plaintiff appeals. 

Affirmed. 

Lynne & Lynne, of Decatur, for appellant. 

Coleman, Spain, Stewart & Davies, of Birmingham, and Eyster & Eyster, of 
Decatur, for appellees. 

Bou.pin, Justice. 

This is the third appeal in this cause. For former decisions, see Gunn v. 
Palatine Insurance Co., 217 Ala. 89, 114 So. 690; Girard Fire & Marine Ins. Co. 
v. Gunn, 221 Ala. 654, 130 So. 180. 

[1] The question of sole and unconditional ownership of the insured property, 
and the ownership of the land in fee simple, fully considered on former appeals, 
is again argued. 

Like former records, it is without dispute that the property was owned by Dr. 
Stubbs, a resident of New Orleans, at the time of his death in 1924. 

He left a document purporting to devise this property to his wife, Elizabeth 
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Stubbs; but, not being witnessed, it was void as a will, and was never probated. 
Mrs. Stubbs, having an unassigned dower right therein, and pending negotiations 
with the heirs at law to convey the property to her, took possession and took out 
insurance in her name. 

At this stage the plaintiff, Gunn, in close touch with L. B. Wyatt & Son, her 
real estate agents in charge of the property, negotiated a purchase of the prop- 
erty; the agents assisting in the transaction and getting a commission on the sale. 

The property was purchased for $1,500, of which $150 was paid to the agents; 
a warranty deed was drawn and signed, and put in the hands of the agents in 
escrow, to be delivered if and when the remaining purchase money was paid, and 
if and when the grantor acquired a complete title from the heirs. The purchaser 
took possession or control over the property. 

L. B. Wyatt & Son were also insurance agents representing these defendants. 
Mr. Gunn wanted $3,000 of insurance on the building. The insurance theretofore 
held by Mrs. Stubbs was canceled, and these policies, $1,500 in each of two com- 
panies, were issued by said agents who collected the premium as for full amount, 
made the policies to Mr. Gunn, with loss payable clause to Mrs. Stubbs, as he 
interest should appear. No further sum was ever paid, the deed was neve: 
delivered, nor was any title perfected in Mrs. Stubbs until the property was 
destroyed by fire. 

Without reviewing the argument and holding on both former decisions, we 
adhere to the view that no sole and unconditional ownership was in the insured, 
Gunn, nor in him and Mrs. Stubbs, a beneficiary named in the policies, within the 
meaning of such contracts. 

With equal certainty neither or both owned the land in fee simple. Westcheste: 
Fire Ins. Co. of New York y. Green, 223 Ala. 121, 134 So. 881, 884. 

2, 3] The question of waiver of the policy provisions in this regard by the 
agents issuing these policies is again argued. In this connection appellant strongly 
urges that the general rule which holds the principal bound only by knowledge 
of the agent acquired at the time, or in connection with the transaction to which 
the waiver relates, is inapplicable to the facts of this case. 

That knowledge of the state of the title had been acquired before these 
policies were issued would be immaterial, if such knowledge is clearly shown to 
have been in mind at the time, and entered into the transaction as a factor in 
making the insurance contracts as they were made. Thus, if knowing the condition 
of the title, and proceeding to readjust the insurance, directing how it should be 
taken out because of such known state of the title, the case would not fall within 
the rule of wide application, that a principal to be constructively bound by notice 
or knowledge of an agent under the doctrine of respondeat superior, such notice 
or knowledge must be received by the agent as such; that is, while acting as agent 
in relation to the matter to which such notice or knowledge relates. 

As noted in several of our recent decisions, fire insurance policies must, by 
statute, be written by agents with power to make contracts; agents whose con- 
tracts are those of the company. So, where it appears from the transaction itsel! 
that the agent is acting upon a present knowledge of the state: of the title, it 1s 
immaterial when such knowledge came to him. If he issues policies and receives 
full premiums, conscious at the time that stipulations therein for the benefit oi 
the insurer reduce it to a mere scrap of paper, his company is held, just as he 
would be held, to a waiver or estoppel as to such stipulations. Girard Fire & 
Marine Ins. Co. v. Gunn, 221 Ala. 661, par. 7, 130 So. 180; Green v. Westcheste: 
Fire Ins. Co., 221 Ala. 344, 128 So. 436; Id., 223 Ala. 122, 134 So. &881- Yorkshire 
Ins. Co. v. Gazis, 219 Ala. 96, 124 So. 84; United States H. & A. Ins. Co. vy. 
Goin, 197 Ala. 584, 73 So. 117; National Fire Ins. Co. of Hartford vy. Tennessee 
Land Co., 224 Ala. 113, 139 So. 227; American Equitable Assur. Co. v. Powderly 
Coal & Lumber Co., 225 Ala. 208, 142 So. 37. 


We do not understand the decision on second appeal in this cause to be 
opposed to the above. Paragraph 7 of the opinion, concluding the discussion, 
recognizes such rule. 

The evidence discloses knowledge of the state of the title by the insurance 
agent, which knowledge so entered into the transaction, causing the policies to be 
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issued as they were issued on the agent’s advice. This evidences a waiver or 
estoppel against setting up a forfeiture for want of sole and unconditional owner- 
ship, or want of a fee-simple title to the land. 

[4, 5] But this is subject to another principle going to the power of the 
agents to waive these stipulations in the instant case. This principle was recog- 
nized on second appeal, supra. 

It is without dispute that these agents also represented Mrs. Stubbs as real 
‘estate agents looking after this property, in consummating the sale of it to Mr. 
Gunn, and in readjusting the insurance, which they had all along looked after for 
Dr. Stubbs and Mrs. Stubbs. Mr. Gunn was fully informed of these relations. 

Mrs. Stubbs was by common agreement made a beneficiary in this policy. 
Appellant relies on Fire Insurance Companies y. Felrath, 77 Ala. 194, 54 Am. 
Rep. 58, to the effect that she was a mere appointee, and plaintiff the sole party 
insured. 

The Felrath Case was expressly overruled in Capital City Ins. Co. v. Jones, 
128 Ala. 361, 30 So. 674, 86 Am. St. Rep. 152, and it is fully settled that the 
beneficiary under a loss payable clause is, under our statute, the party beneficially 
interested, and entitled to sue on a policy of fire insurance. Girard Fire & Marine 
Ins. Co. v. Gunn, 221 Ala. 661, par. 8, 130 So. 180, and cases cited. 

Where an insurance agent represents conflicting interests, that of the insured 
on the one hand, and the insurer on the other, he cannot waive contract stipula- 
tions for the protection of the insurer, thus favoring one client at the expense 
of the other. Girard Fire & Marine Ins. Co. y. Gunn, supra; Morris v. First 
National Bank of Samson, 162 Ala. 301, 50 So. 137; 2 Couch Ency. of Ins. Law, 
page 1577, § 525-D; 2 C. J. p. 712, § 367 et seq. 

[6] As we view the case, plaintiff was not entitled to recover on any phase ot 


the evidence. In such case, error, if any, in instructions touching an insurable 
interest, etc., furnishes no ground for reversal. 
Affirmed. 


Anderson, C. J., and Gardner and Foster, JJ., concur. 





KRONE v. INSURANCE CO. OF NORTH AMERICA. S§. F. 14832. 
Supreme Court of California. July 26, 1933. 
24 Pacific Reporter (2d) 459. 
2. INSURANCE. 


Placing deed of trust on insured property -did not violate fire policy requiring 
“sole and unconditional ownership” by insured. 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 

In Bank. 

Appeal from Superior Court, City and County of San Francisco; Daniel C. 
Deasy, Judge. 

Action by Lottie Ruth Krone against Insurance Company of North America. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

W. M. Conley, Philip Conley, Matthew Conley, and Conley, Conley & Conley, 
all of Fresno, for appellant. 

H. B. M. Miller, of San Francisco, for respondent. 

LANGDON, Justice. 

This is an action to reform an insurance policy on grounds of mistake. Plain- 
tiff owned a two-story, shingle roof, frame dwelling house in the city of Fresno, 
Cal., located in fire zone No. 1. A city ordinance provided that any structure in 
said zone which should be enlarged or altered to an extent exceeding 20 per cent. 
of its value should be made to comply completely with certain building require- 
ments applicable to this zone. Plaintiff had a fire insurance policy in the amount 
of $4,975 on her building with North British & Mercantile Insurance Company, by 
the terms of which the company was liable only for the actual cash value of the 
loss, without allowance “for any increased cost of repair or reconstruction by rea- 
son of any ordinance or law regulating the repair or construction of buildings.” 
Agents representing defendant company, soliciting plaintiff’s business, explained 
that, if damage occurred which required rebuilding in compliance with the ordi- 
nance, she would suffer an additional loss not covered by her regular policy. There- 
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after, on June 29, 1928, they procured for her a “Contingent Liability” policy in 
the sum of $3,000, which they represented would cover the said possibility of loss 
for which she was not already insured. This policy was renewed some years later. 

On April 23, 1931, a fire damaged the property to the extent of $1,703, which 
sum was paid by North British & Mercantile Insurance Company. The city build- 
ing inspector, finding that the building was Worth $5,000, and consequently that 
there was over 20 per cent. loss, refused a permit to repair the damage. Plaintiff 
then furnished proof of loss to defendant company, and claimed a loss of $3,297, 
the difference between the value of the building ($5,000) and the amount paid by 
the other insurance company ($1,703). Defendant refused to pay the sum demand- 
ed, relying on a clause in its policy which provided that its lability “shall not ex- 
ceed * * * such proportion of the actual value * * * of the property * * * as the 
amount of this policy bears to the total insurance covering on the property.” De- 
fendant computed its liability under this clause as $1,075.86, though on other grounds 
it refused to pay the same. Plaintiff then brought this action, alleging that she had 
secured the contingent policy in reliance upon the representation that it would fully 
cover the possibility of loss for which her other policy did not insure her. The 
evidence to this effect was clear and convincing, and the trial court reformed the 
instrument and gave judgment for plaintiff in the sum of $3,000, the limit of the 
policy. 

[1-3] Defendant raises a number of points, none of which goes to the substan- 
tial merits of the cause, and they are deserving of only brief mention. It is con- 
tended that plaintiff was guilty of laches in seeking reformation, in that nearly six 
vears passed before she sought the relief. The obvious answer is, of course, that 
not ‘until the loss occurred, and the defendant made its position clear, did she dis- 
cover the mistake, and then she acted with diligence. It is further contended that, 
by placing a deed of trust on the property, plaintiff violated the clause of the pol- 
icy requiring “sole and unconditional ownership” by the assured. It has frequently 
heen held that the giving of a mortgage or deed of trust does not violate such a 
clause. Lee v. United States Fire Ins. Co., 55 Cal. App. 391, 203 P. 774; Fox v. 
Connecticut Fire Ins. Co. (Mo. App.) 268 S. W. 393; 3 Cooley on Insurance, p. 
2181. Finally it is argued that the trial court erred in permitting plaintiff to amend 
her complaint after appeal was taken. The fact is that during the trial it was dis- 
closed by the testimony that the present policy was a renewal of the one originally 
issued. Plaintiff thereupon asked the court for permission to amend on the face 
of the complaint, and proceeded to offer evidence on the issue. After judgment, 
and at the time of settlement of the transcript, it was discovered that by some in- 
advertence the amendment had not been made, and the court then made a nunc pro 
tunc order authorizing it. This was entirely proper, and defendant has in no way 
heen prejudiced. 

No other points require discussion. The judgment is affirmed. 

We concur: Waste, C. J.; Preston, J.; Curtis, J.; Ira F. Thompson, J 


.; Sea- 
well, J. 


LAFAYETTE FIRE INS. CO. v. CAMNITZ et al. 
Supreme Court of Florida. July 27, 1933. 
Rehearing Denied Sept. 15, 1933. 
149 Southern Reporter 653. 

3. INSURANCE. 

Instruction defining “total loss” under fire policy as destruction by fire of 
the identity and specific character of insured building as such held correct. 

(For other cases, see Insurance, Dec. Dig. § 493.) 

Certiorari to Circuit Court, Duval County: Daniel A. Simmons, Judge. 

Action by Lenora Davis Camnitz and another against the Lafayette Fire 
Insurance Company. Order of civil court of record granting defendant a new 
trial was reversed by circuit court, with directions, and defendant brings cer- 
iiorari. 

Cockrell & Cockrell, of Jacksonville, for petitioner. 

Evan Evans and Will O. Murrell, both of Jacksonville, for respondents. 

WuitflELp, Presiding Justice. 

In an action brought in the civil court of record for Duval county on a fire 
insurance policy, verdict was rendered for the plaintiff—for damages $2,500, 
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interest $133.28, attorneys fees $400. A new trial was granted, and the plaintiff 
took writ of error to the circuit court. That court made an order that the 
“judgment of the lower court in granting a new trial to the defendant is reversed 
and the cause is remanded with instructions to enter a judgment for the plaintiff 
upon the verdict, less the amount of $133.28 which has been remitted.” 

On a writ of certiorari issued by this court, it is contended first that the circuit 
court had no jurisdiction to review on writ of error the order of the civil court 
of record granting a new trial. 

The statutes provide: 

“Upon the entry of an order granting a new trial at law, the party aggrieved 
by such order may, without waiting for a final judgment in the cause, prosecute 
a writ of error to the proper appellate court, which shall review the said order, 
and if the cause be reversed, shall direct final judgment to be entered in the court 
below, for the party who had obtained the verdict in the court below, unless a 
motion in arrest of judgment, or for judgment non obstante veredicto, shall be 
made and prevail.” Section 4615 (2905), Crit, 

“All proceedings to procure review by an appellate court of the proceedings 
of a lower court in cases at law shall be by writ of error, except in cases where 
ceritorari or prohibition shall lie, or where it shall be otherwise expressly pro- 
vided.” Section 4605 (2900), C. G. L. 

“The Circuit Courts shall have appellate jurisdiction in all cases decided by 
the Civil Courts of Record, in the same manner and with the same limitations 
as now or hereafter prescribed as to appellate jurisdiction of cases in the County 
Court.” Section 11, c. 8521, Acts 1921. 

“Any judgment of a county court, county judge’s court or justice of the 
peace court of this State may be reviewed by the proper appellate court having 
jurisdiction of the appeal.” Section 4645, C. G. L. 

“All the provisions of the Revised General Statutes of Florida, and laws 
amendatory thereof or supplementary thereto, which can be applied to the Civil 
Courts of Record, or to any proceeding therein, or to any officer thereof, shall 
be applicable thereon in all cases except where they are inconsistent with the 
provisions of this Act.” Section 10, c. 8521, Acts 1921. 

[1, 2] Section 2905, Rev. Gen. Stats., section 4615, Comp. Gen. Laws, author- 
izes “a writ of error to the proper appellate court” to review “an order granting 
a new trial at law.’”’ Civil courts of record are courts of law, and may grant new 
trials in cases tried in such courts. Proceedings to procure review in cases at 
law are by writ of error, except in cases where certiorari or prohibition shall lie, 
or where it shall be otherwise expressly provided. Section 4605 (2900), C. G. L. 
Under sections 10 and 11, chapter 8521, applicable to the Duval county civil court 
of record, the circuit courts have appellate jurisdiction in all cases decided by the 
civil courts of record in the same manner and with the same limitations as to 
appellate jurisdiction of cases in the county court; and all the provisions of the 
Revised General Statutes and laws amendatory thereof and supplementary thereto 
which can be applied to the civil courts of record, or to any proceedings therein, 
shall be applicable in all cases except where they are inconsistent with the pro- 
visions of said chapter. 

Section 2905 of the Revised General Statutes, section 4615, Compiled General 
Laws, above quote, provides for a writ of error from the proper appellate court 
to an order granting. a new trial at law; and under section 10, chapter 8521, Acts 
of 1921, such provision “can be applied to the Civil Courts of Record” for an 
appellate review of orders granting new trials; and the provisions of chapter 
8521, under which the civil court of record of Duval County functions are not 
inconsistent with the above-quoted section 2905 of the Revised General Statutes. 
Such statutory provisions are legally sufficient to give to the circuit court appellate 
jurisdiction by writ of error to review the order of the civil court of record 
granting a new trial at law, even if section 11, chapter 11357, Acts of Extra 
Session 1925, section 5166, Compiled General Laws, is not amendatory of, or 
supplementary to, the provisions of the Revised General Statutes within the 
meaning of section 10, chapter 8521. Section 11, chapter 11457, section 5166, 
Compiled General Laws, provides that “the circuit courts shall have appellate 
jurisdiction in all cases decided by such civil courts of record in the same manner 
and with the same limitations as in writs of error from the circuit to the Supreme 
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Court.” Such latter quoted statute is not inconsistent with the provisions of 
chapter 8521, Acts of 192i. 

(3] The court charged the jury: 

“That in construing a fire insurance policy, by a total loss, is meant that the 
building has lost its identity and specific character as a building, and becomes 
so far distintegrated, it cannot be possibly designated as a building, although 
some part of it may remain standing. It matters not that some débris remains 
which may be useful or valuable for some purposes. A policy of insurance upon 
a building is an insurance upon the building as such, and not upon the material 
ot which it is composed. The Court further charges you that if the identity and 
specific character of the insured building was destroyed by fire, although there 
was not an absolute extinction of all the parts thereof, it would still be a total 
loss within the policy of insurance herein.” 

Such charge was excepted to by being made a ground of the motion for new 
trial. It is in substantial accord with the prevailing rule on the subject. See 26 
C.F... 

[4] Upon conflicting testimony, a view and charges that were not unfair to 
the defendant, the jury in effect found that there was a total loss of the building 
insured, and such finding, not being without substantial basis in law and fact, will 
not be disturbed on certiorari. The amount allowed for attorney fees appears to 
be excessive on the record. The question of interest was eliminated in the circuit 
court. 

[5] The judgment as rendered does not comply with the requirements of sec- 
tion 4615 (2905), Compiled General Laws. It is not necessary to discuss other 
grounds of the motion for new trial. 

The judgment rendered by the circuit court on writ of error to an order of 
the civil court of record granting a new trial does not accord with the essential re- 
quirements of the law as stated herein; therefore such judgment is on this writ 


of certiorari hereby quashed, and the cause is remanded to the circuit court for a 
proper judgment. 


It is so ordered. 
Davis, C. J., and Whitfield, Ellis, Terrell, and Brown, JJ., concur. 
On Petition for Rehearing. 

Per Curiam. 

A new trial was granted by the civil court of record for Duval county, and the 
opinion here on certiorari erroneously states that “the plaintiff took writ of error 
to the Circuit Court.” The plaintiff in fact took an “appeal” to the circuit court 
from the order granting a new trial. i a 

[6] Section 11, chapter 8521, Acts of 1921, which is applicable to the civil court 
of record for Duval county, gives to the circuit courts “appellate jurisdiction in all 
cases decided by the Civil Courts of Record, in the same manner and with the 
same limitations as now or hereafter prescribed as to appellate jurisdiction of ca- 
ses in the County Court.” .The appellate jurisdiction of the circuit courts over 
county courts is exercised through the medium of a “written notice of appeal.” 
Chapter 7841, Acts of 1919, section 4645, Compiled General Laws. . 

But section 10 of chapter 8521, Acts of 1921, under which the circuit court has 
jurisdiction of appeals from the civil court of record for Duval county, provides 
that “all the provisions of the Revised General Statutes of Florida, and laws amen- 
datory thereof or supplementary thereto, which can be applied to the Civil Courts 
of Record, or to any proceeding therein, or to any officer thereof, shall be ap- 
plicable thereon in all cases except where they are inconsistent with the provisions 
of this Act.” The Revised General Statutes provide, in section 2905 (C. G. L. § 
4615), as follows: 


“Upon the entry of an order granting a new trial at law, the party aggrieved 
by such order may, without waiting for a final judgment in the cause, prosecute a 
writ of error to the proper appellate court, which shall review the said order, and 
if the cause be reversed, shall direct final judgment to be entered in the court be- 
low, for the party who had obtained the verdict in the court below, unless a motion 
in arrest of judgment, or for judgment non obstante veredicto, shall be made and 
revail.” 
' A writ of error from the circuit court to an order granting a new trial by the 
civil court of record for Duval county is not inconsistent with chapter 8521, Acts 
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of 1921, governing the appellate jurisdiction of the circuit court over the civil court 
of record for Duval county, and such a writ of error ‘can be applied’ under sec- 
tion 10, chapter 8521. But chapter 8521 expressly authorizes the exercise of the 
appellate jurisdiction of the circuit court “in all cases decided” by the civil court of 
record for Duval county, in the same manner as from county courts, which is by 
an “appeal,” as was done in this case, the order granting a new trial being a case 
decided for purposes of appellate review under applicable provisions of the Re- 
vised General Statutes within the intendments of sections 10 and 11, chapter 8521, 
Acts of 1921. The circuit court had the same jurisdiction to review the order 
granting a new trial on the “appeal” taken under section 11, chapter 8521, as it 
would have had on writ of error taken under section 2905, Revised General Sta- 
tutes, considered in connection with section 10, chapter 8521, Acts of 1921. 

In other words, under sections 10 and 11 of chapter 8521, Acts of 1921, taken 
in connection with “provisions of the Revised General Statutes of Florida” that 
are not “inconsistent with the provisions of” chapter 8521, an order of the civil 
court of record for Duval county granting a new trial may be reversed by the cir- 
cuit court on appeal or writ of error. 

The circuit judge specifically found in his judgment ordering a reversal of the 
civil court of record’s order granting a new trial that the case in the civil court of 
record had been tried and a verdict rendered in that court in favor of the plaintiff, 
under proper instructions as to law by the trial judge. The transcript hefore the 
circuit court sufficiently supported the circuit judge’s conclusions as stated by him, 
to withstand the test of a writ of certiorari. 

[7] The rule declared in this state is to the effect that, while the granting of 
new trials rests ordinarily within the sound discretion of the trial judges, whose 
decisions awarding new trials should not be lightly disturbed by an appellate court, 
vet it is also the rule that the appellate court should reverse an order granting a 
new trial, in every case where it appears from the record, and is so found by the 
appellate court, that the verdict which has been set aside was the result of a fair 
trial of the facts, and was not influenced by harmful errors of procedure. The 
constitutional right to a trial by jury entitles the parties to a lawsuit to have ver- 
dicts rendered in their favor given effect by judgments entered thereon, unless 
some clear, lawful reason is made to appear why a particular verdict should be set 
aside and a new trial had. Duboise Const. Co. v. South Miami (Fla.) 146 So. 833. 

Rehearing refused, and cause remanded for entry of a proper judgment in con- 
formity to a statute governing reversals of orders awarding new trials 

Davis, C. J., and Whitfield, Brown, and Buford, JJ., concur. 


ASHER et al. v. UNION ASSUR. SOC. et al. 
McBURNEY v. SAME. No. 9324. 
Supreme Court of Georgia. Sept. 14, 1933. 
170 Southeastern Reporter 786. 
INSURANCE. 

Fire policy provision that mortgagee pay premium if mortgagor did not heic 
not covenant, but condition of mortgagee’s recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 182.) 

Certified question from Court of Appeals. 

Suits between S. L. Asher, executor, and others and the Union Assurance 
Society, etc., and others, and between W. B. McBurney and the Union Assurance 
Society, etc., and others. To review the decision, the first designated parties in 
each suit brought error to the Court of Appeals, which cretifies a question. 

Question answered. 

Horace & Frank Holden, of Atlanta, for plaintiffs in error. 

T. M. Smith and J. H. Porter, both of Atlanta, for defendants in error. 

Syllabus Opinion by the Court. 

ATKINSON, Justice. 

A policy of fire insurance contained a clause: “Loss or damage, if any, under 
this policy, shall be payable to * * * as first mortgagee (or trustee), as 
interest may appear, and this insurance, as to the interest of the mortgagee (or 
trustee) only therein, shall not be invalidated by any act or neglect of the mort- 
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gagor or owner of the within described property, nor by any foreclosure or othe1 
proceedings or notice of sale relating to the property, nor by any change in the 
title or ownership of the property, nor by the occupation of the premises for 
purposes more hazardous than are permitted by this policy; Provided, that in case 
the mortgagor or owner shall neglect to pay any premium due under this policy, 
the mortgagee (or trustee) shall, on demand, pay the same.” Held that the stipu- 
lation, “Provided, that in case the mortgagor or owner shall neglect to pay any 
premium due under this policy, the mortgagee (or trustee) shall, on demand, pay 
the same,” as contained in the foregoing excerpt, is not “a covenant” on the part 
of the mortgagee to pay any premium unpaid by the mortgagor or the owner, but 
is “merely a condition which, if not fulfilled by the mortgagee, will bar him from 
any right of recovery under the policy of insurance.” This ruling is in accord witii 
the weight of authority. Coykendall v. Blackmer, 161 App. Div. 11, 146 N. Y. S. 
631; Whitehead v. Wilson Knitting Mills, 194 N. C. 281, 139 S. E. 456, 56 A. L. R. 
674, 679, note; Schmitt v. Gripton, 77 Cal. 429, 247 P. 505 (2); Metropolitan Life 
Ins. Co. y. George H. Olmstead Co., 28 Ohio App. 139, 162 N. E. 641 (2); Farns- 
worth y. Riverton Wyoming Refining Co., 35 Wyo. 334, 249 P. 555, 47 A. L. R. 
1114, 1126, note; Home Insurance Co. v. Union Trust Co., 40 R. I. 367, 100 A. 
1010, L. R. A. 1917F, 375; Olmstead & Co. v. Metropolitan Life Ins. Co., 118 Ohio 
St. 421, 161 N. E. 276; John N. Acuff Co. v. Bankers’ Trust Co., 157 Tenn. 99, 
7 S.W.(2d) 52. Cases apparently holding to the contrary are St. Paul Fire & 
Marine Ins. Co. v. Upton, 2 N. D. 229, 50 N. W. 702; Boston Safe Deposit & 
Trust Co. y. Thomas, 59 Kan. 470, 53 P. 472; Refuge Cotton Oil Co. v. Twin 
City Fire Ins. Co., 152 Miss. 522, 120 So. 214 (3); Stoddart v. Black, 134 Kan. 
838, 8 P.(2d) 305, 83 A. L. R. 100. 
Question answered in negative. 
All the Justices concur. 


SPINNER v. CONCORDIA MUT. FIRE INS. CO. 


No. 50, June Term. 
Supreme Court of Michigan. Aug. 29, 1933. 
249 Northwestern Reporter 886. 
1. INSURANCE. 

Holding dances, smoking, using stove and gas lamps in barn held to increase 
fire hazard within provision declaring fire policy void if hazard be increased by 
means within control or knowledge of insured. : 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

2. INSURANCE. 

Where lease provided that insured premises were not to be used for any 
business deemed extrahazardous as to fire, and landlord knew that tenant was 
holding dances, using stoves and gas lamps in barn, landlord was chargeable with 
knowledge of tenant’s acts, and not entitled to recover under policy. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

Clark, J., McDonald, C. J., and Potter, J., dissenting. 

Appeal from Circuit Court, Bay County; Samuel G. Houghton, Judge. 

_ Action by Scyreal A. Spinner against the Concordia Mutual Fire Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Argued before the Entire Bench. 

A. H. McMillan, of Bay City, for appellant. 

Gilbert W. Hand and Harold J. Hand, both of Bay City, for appellee. 

Nortu, Justice. 

Appellant’s first question submitted for review is as follows: “Where public 
dances are held once a week in a farm barn at which cigarettes and cigars are 
sold and smoked on the premises, was it a question for the jury, whether or not 
the fire hazard was increased under the terms of a policy which provides that it 
shall be void if the hazard be increased by any means within the control or 
knowledge of the insured?” 

Appellant asserts that a question of fact is presented. 
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Appellant’s statement of facts contains the following: “At the time of the 
fire there was a dance being held in the barn attended by a company of persons, 
some of whom were smoking. * * * Dances had been held in the barn other 
Saturday nights quite regularly. When cold weather set in a stove was installed. 
There was a hot dog stand with an oil stove and a cigar stand where cigars and 
cigarettes were sold. A false ceiling (of building paper) was put in the barn and 
it was lighted with gas lamps.” 

[1, 2] In the face of these and other undisputed facts, a finding by a jury 
that the fire hazard had not been increased would necessarily be set aside as 
contravening the testimony. The trial judge was right in holding as a matter of 
law that plaintiff's tenant had increased the fire hazard. Plaintiff admits that he 
knew his tenant was conducting dances in the barn as early as August 1, 1930. 
Such dances held nearly every Saturday night were attended by a large number 
of people. They continued until the night of the fire December 8, 1930. Plaintiff's 
lease to Bovier expressly provided that in no case were the premises “to be used 
for any business deemed extra hazardous on account of fire.” Clearly the extra- 
hazardous condition brought about by plaintiff's tenant was not only within plain- 
tiff’s knowledge, but it was a matter under his control if he saw fit to act. Under 
the record here presented, plaintiff was responsible for, and chargeable with, 
knowledge of his tenant’s acts, which increased the fire hazard. 

The judgment should be affirmed, with costs to appellee. 

Sharpe, Fead, Wiest, and Butzel, JJ., concurred with North, J. 

Clark, Justice, dissented. 


SCHELLHORN BROS. REAL ESTATE AGENCY, Inc. v. NATIONAL LIB 
ERTY INS. CO. OF AMERICA. No. 420. 
Supreme Court of New Jersey. Oct. 3, 1933. 
168 Atlantic Reporter 278. 
INSURANCE. 

Assured, under fire insurance policies containing clause making loss payable to 
mortgagee, held not arbitrarily entitled to cancel policies without mortgagee’s con- 
sent. 

The fire insurance policies contained a provision authorizing insured to 
cancel policies at any time by giving specified notice of cancellation, and 
that if, with insurer’s consent, mortgagee had an interest in policies, the 
conditions contained therein should apply in manner expressed in such pro- 
visions and conditions of insurance relating to such interest as should be 
written upon, attached, or appended to policies. Rider attached to policies 
reserved right in insurer to cancel policy at any time as provided by its 
terms, but that policy should continue in force for benefit only of mortga- 
gee for 10 days after notice to mortgagee of such cancellation and should 
then cease and insurer have right, on like notice, to cancel agreement. 

(For other cases, see Insurance, Dec. Dig. § 238[1].) 

Appeal from First District Court, Hudson County. 

Action by the Schellhorn Brothers Real Estate Agency, Incorporated, against 
the National Liberty Insurance Company of America. From a judgment in favor 
of the plaintiff, the defendant appeals. 

Judgment reversed. 

Argued May term, 1933, before Parker, Lloyd, and Perskie, JJ. 

McDermott, Enright & Carpenter, of Jersey City (Carl S. Kuebler, of Jersey 
City, of counsel), for appellant. 

George Rothstein, of Union City, for respondent. 

Per Curiam. 

The action in the district court was for unearned premiums on alleged can- 
cellation by the insured of fire policies issued to Albert and Alma Blum as owners, 
with a rider providing that any loss be payable to the Hudson County National 
Bank as mortgagee, as its interest might appear. There was a judgment for the 
plaintiff in the trial court, and the defendant appeals. 

The facts are few and simple. The policies were ordinary fire policies con- 
forming to our state law. The Blums endeavored to obtain the policies from the 
hank to substitute policies of another company, but failed. They then gave formal 
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notice of cancellation to the company and the bank, offering to supply the insur- 
ance company with affidavits or other proof as to the whereabouts of the policies 
and their inability to surrender them. The insurance company refused to return 
the premium, claiming that there was an outstanding interest of the bank with 
which it had a contract, made with the consent of the assured and as part of the 
contract of insurance, and for the added reason that the policies were not sur- 
rendered. 

It is conceded by the respondent that the contract is not only between the in- 
surance company and the owners, but is also with the bank; but it contends that 
by the terms of the policies the assured has a right with or without the consent 
of the mortgagee to cancel and demand return of the premium, and that where, as 
in this case, it is unable to surrender the policies, the law overlooks such failure 
and permits recovery without such surrender. A number of cases are cited to sus- 
tain the latter proposition where there is no third interest involved, but we find it 
unnecessary to pass upon the question in view of our conclusions as to the rights 
of the parties under the terms of the policies respecting cancellation. 

As to the main contention that the assured under the terms of his contract had 
an arbitrary power of cancellation, we think this is not sound. There are two 
provisions of the policies and one of the rider which seem to have pertinency. 
Those of the policies are as follows: 

“This policy shall be cancelled at any time at the request of the insured, or by 
the company by giving five days’ notice of such cancellation. If this policy shall 
he cancelled as hereinbefore provided, or become void or cease, the premium hav- 
ing been actually paid, the unearned portion shall be returned on surrender of this 
policy or last renewal, this company retaining the customary short rate; except 
that when this policy is cancelled by this company by giving notice it shall retain 
mly the pro rata premium.” 

“Ti, with the consent of this company, an interest under this policy shall exist 
in favor of a mortgagee or of any person or corporation having an interest in the 
subject of insurance other than the interest of the insured as described herein, the 
‘onditions hereinbefore contained shall apply in the manner expressed in such pro- 
visions and conditions of insurance relating to such interest as shall be written 
upon, attached, or appended hereto.” 

That of the rider reads: “This company reserves the right to cancel this policy 
at any time as provided by its terms, but in such case this policy shall continue in 
force for the benefit only of the mortgagee (or trustee) for ten days after notice 
to the mortgagee (or trustee) of such cancellation and shall then cease and this 
company shall have the right, on like notice, to cancel this agreement.” 

Without elaborately arguing the point, it seems to us that these policies with 
the rider are in effect a tripartite agreement in which the owners have their interest 
in the property protected against fire subject to the prior right of the mortgagee 
to be protected for its losses. It is, therefore, outstanding in a legal sense in the 
hands of both the owners and the mortgagees. The right of cancellation as given 
by the first-quoted clause is subject to the condition that if there is a mortgagee 
clause, that brings the mortgagee in as a party in interest without whose consent 
the policy cannot be canceled. Such was the construction of a similar provision in 
a New York statute by the Appellate Division of the Supreme Court of that state 
in Lewis v. London & Lancashire Fire Insurance Co., 78 Misc. 176, 137 N. Y. S. 
887. To all intents and purposes when the policy was issued in the name of Blums 
as owners, with loss payable to the bank as mortgagee, both were parties insured, 
and by clause 2 the conditions of the policies are made applicable. Among these is 
that respecting cancellation, and this implies joinder of the mortgagee as a party 
insured. That this is the meaning is also indicated by the mortgagee clause where 
it treats the mortgagee on a different basis of notice from that of the owner. 

The judgment is reversed. 


WARD et al. v. CONTINENTAL INS. CORPORATION et al. No. 20586. 
Supreme Court of Oklahoma. June 20, 1933. 
Rehearing Denied Sept. 12, 1933. 
24 Pacific Reporter (2d) 654. 
2. INSURANCE. 


Insurer’s acceptance of premiums without knowledge of change in ownership 
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does not continue fire policy, voidable for change in ownership without insurer’s 
consent, in force for benefit of new owner 

(For other cases, see Insurance, Dec. Dig. § 377 (1).) 

INSURANCE. 

Where mortgagee in possession of fire policy did not comply with new 
owner's request to notify insurer of change of ownership, and failed to inform 
new owner of failure to comply, but paid premiums thereafter maturing and 
called on new owner for reimbursement, insurer /ie/d not liable to owner for loss 
thereafter occurring, but was liable to mortgagee under mortgage clause. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

INSURANCE. 

Where mortgagee in possession of fire policy did not comply with new 
owner's request to notify insurer of change of ownership, and failed to inform 
new owner thereof, but paid premiums thereafter maturing and called on new 
owner for reimbursement, new owner's loss to extent of amount of policy was 


chargeable to mortgagee, and to that extent mortgagee had no rights as against 
new owner to which insurer could be subrogated. 


(For other cases, see Insurance, Dec. Dig. § 606[2].) 


Syllabus by the Court. 

1. Findings of fact of the trial court in an action at law will not be reversed 

by this court on appeal, where the evidence relative to such fact is in conflict. 

. Where a fire insurance policy provides that it will become void upon a 

of ownership of the subject of insurance without the consent of the 

insurer and such change occurs, acceptance thereafter by the insurer of premiums 

on the policy without knowledge of the change in ownership does not have the 
cffect of continuing the insurance in force for the benefit of the new owner. 

3. A party may not present and try his case in the trial court on one theory 

and on appeal obtain a reversal upon a different theory and upon a question not 
raised by the pleadings and not mentioned in the motion for a new trial. 
4. Where the uncontradicted evidence shows that a mortgagee had posses- 
sion of a fire insurance policy under a loss payable or mortgage’ claim which 
provided that the policy would become void upon a change of ownership of the 
subject of insurance without the consent of the insurer, and a change of owner- 
ship occurred, and the new owner, not knowing by what company the policy 
was issued, notified the mortgagee of the change of ownership and requested 
the mortgagee to notify the insurer of the change, and the mortgagee failed to 
do so and failed to inform the new owner that he had not done so, and a premium 
on the policy thereafter matured, and the mortgagee paid the same to the insurer, 
and called upon the new owner to reimburse it, and the new owner did so, and 
thereafter a loss occurred, and the insurer, though not liable to the owner was 
liable to the mortgagee under the mortgage clause of the policy, and was entitled to 
subrogation to the rights of the mortgagee, the loss occasioned thereby to the 
new owner, to the extent of the amount of the policy, was chargeable to the 
mortgagee, and to that extent the mortgagee had no rights as against the new 
owner to which the insurer could be subrogated. 

Appeal from District Court, Payne County; Charles C. Smith, Judge. 

Action by R. S. Ward and E. B. Ward, co-partners doing business under the 
firm name of the Ward Chevrolet Company, against the Continental Insurance 
Corporation and others, in which the named defendant filed cross-petition, From 
the judgment, plaintiffs appeal. 

Judgment reversed, and cause remanded, with direction. 

Wilcox & Swank, of Stillwater, for plaintiffs in error. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, and Chester 
H. Lowry, of Stillwater, for defendants in error. 

Ritey, Chief Justice. 

On or about November, 1922, B. C. Jagger, being the owner of certain lands 
in Major county, mortgaged the same to the Interstate Mortgage Company. 
Thereafter, about April, 1924, the Continental Fire Insurance Company of New 
York issued its standard form, fire, and tornado insurance policy to said B. C. 
Jagger, insuring certain buildings on said land against loss by fire, etc., for the 


chi ange 
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term of five years. The premiums were payable in equal annual installments due 
May Ist of each year. 

The policy contained a mortgage clause providing that loss or damage, if 
eny, should be payable to the Interstate Mortgage Company, mortgagee, and that 
such mortgage “shall not be invalidated by * * * any change in title or ownership 
of the property,” and, “whenever this company shall pay-.the mortgagee any 
sum for loss or damage under the policy and shall claim that, as to the mortgagor 
©r owner, no liability therefor existed, this company shall, to the extent of such 
payment, be thereupon legally subrogated to all the rights of the party to whom 
such payment shall be made, under all securities held as collateral to the mortgage 
debt.” The policy also provided: “ * * * In case any change shall take place in 
title or interest or possession (except by succession by reason of the death of 
the assured) of the property herein named; * * * then in each and every one 
i the above cases this policy shall be null and void.” 

About October 16, 1926, said land was conveyed to the Chevrolet Company of 
Stillwater, Okl., a partnership composed of R. S. Ward and E. B. Ward, plaintiffs 
in error herein. 

On er about June 18, 1927, the buildings insured were totally destroyed by 
fire. The insurance company refused to pay either the Chevrolet Company or 
the mortgagee. Thereupon plaintiff commenced this action against the insurance 
company and the mortgage company, praying for judgment against the insurance 
company for the amount of the policy, and that same be paid to the mortgage 

mpany, and for credit accordingly on the mortgage indebtedness. The petition 
lleges, in substance, that the policy was held by and was in the possession of 
the mortgage company, and set out in full the mortgage clause in the policy. 
It further alleged: “That on the 9th day of June, 1927, a premium on said policy 
of said insurance having come due in the sum of eleven and 90/100 dollars 
($11.90) ; these plaintiffs paid the same to the Inter-State Mortgage Trust Com- 
pany, a corporation, defendant herein, with the request that the same be for- 
warded to the defendant, the Continental Insurance Company, a corporation, 
which said payment was accordingly made by the Interstate Mortgage Trust 
Company, a corporation, and said policy of insurance was in full force and effect 
n the 18th day of June, 1927, and at the time the house and barn above described, 
were totally destroyed by fire. 

The mortgage company filed its answer setting out a copy of the policy 
together with the mortgage clause, and asked for judgment against the insurance 
company 

The insurance company answered denying liability to plaintiff because of the 
change in title or possession of the subject of insurance. It also set up the 
clause in the policy providing for subrogation of the company to all rights of 
the mortgagee in case of payment by the insurance company to the mortgagee. 
It further pleaded that it “had no notice or knowledge whatever of the change 
of title until! after the loss, and that it had never consented to the change of 
title or possession. 

On cross-petition it pleaded subrogation and tendered into court for the 
use of the mortgage company the full amount of the policy, and prayed that it 
be subrogated to the rights of the mortgage company under its mortgage. 

Plaintiff replied by general denial, and pleaded that it notified the mortgage 
company that it had bought the — and that the mortgage company paid 
the premium due on the policy May 1, 1927, and that the mortgage company 
had called upon plaintiff to reimburse it, Xe that plaintiff had done so by sending 
check to the mortgage company which was received and cashed by it; that 
plaintiff advised the mortgage company of the purchase of said property, “relying 
on it to notify the insurance company of the change in ownership.” The reply 
further alleged: 

“* * * And that said defendant mortgage company, having received said 
premium from these plaintiffs and having received said notice of the change in 
ownership and having appropriated said premium, paid by plaintiff as aforesaid, 
are now estopped both at law and in equity from setting up or asserting that said 
insurance company was not notified of the change in ownership of said premises. 

“That if said mortgage company failed to notify the defendant insurance 


company of the change in ownership and if by reason of said failure, said policy 
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is void as to these plaintiffs, then these plaintiffs are entitled to a credit on the 
note and mortgage held by said defendant in the full amount due or to be paid 
under said policy; and the plaintiffs do hereby and herewith tender into court 
ior the use and benefit of the defendant, the Inter-State Mortgage Trust Com- 
pany, a sum sufficient to pay the balance due on said note and mortgage, both 
principal and interest, and ask that upon such payment the defendant be required 
to execute and deliver a release of said mortgage to the plaintiffs and to deliver 
the said note and mortgage showing cancellation thereof.” 

At the trial and after demurrer of the insurance company to the evidence of 
plaintiff had been sustained, plaintiff asked and obtained leave to reopen the 
case and amend its reply, alieging, in substance, that on October 24, 1926, one 
joe L. Ward, a brother ot R. S. Ward, notified the insurance company of the 
transfer of said property by advising J. K. Exline, resident agent of the insur- 
ance company, and requested a transfer of the policy to plaintiff, and that the 
agent had agreed that such transfer would be made, and that, the insurance 
company having been so notified and having thereafter accepted the premium, 
it was thereby estopped from asserting that the policy was void on account of 
the change of ownership. 

Judgment was rendered against plaintiff as to both defendants and in favor 
of the mortgage company against the insurance company and in favor of the 
insurance company on its claim of subrogation. Plaintiff appeals. 

The trial court made findings of fact relative to the alleged notice to the 
agent of the insurance company of the change in ownership to the effect that 
“neither the defendant, Continental Insurance Company, a corporation, nor its 
agents, were notified of the change of title and ownership of the real estate * * * 
and that said plaintiffs have wholly failed to establish such notice’ of change of 
title as having been given to the defendant.” 

[1] It is first contended that the court erred in such finding. Upon the 
issue the evidence was in direct conflict. Plaintiff’s witness testified positively 
that such notice was given, while the agent of the company testified positively 
that no such notice was given him until after the fire occurred. This being a 
question of fact, the findings of the trial court thereon will not be disturbed by 
this court where the evidence is thus in conflict. The question was one of 
credibility of the witnesses, which question was for the trial court alone te 
determine. 

{2] It is next urged that, inasmuch as the insurance company accepted the 
payment of the premium after the transfer, it thereby confirmed the insurance 
for the benefit of plaintiff. 

In this connection plaintiff cites the rule stated in 26 C. J. 324, to the effect 
that: “An acceptance of a premium from a new owner with knowledge of the 
change of ownership, and of the desire of the new owner to continue the policy 
in force on the property, has the effect of continuing it in force for his benefit.” 

This rule could be applicable only in case the insurance company had knowl- 
edge of the change in ownership at the time it accepted the premium. The findings 
of the trial court on the question of notice precludes the application of the rule 
in the instant case. Furthermore, there is no showing that the insurance company 
accepted the premium from the “new owner,” which was in fact paid to the 
insurance company by the mortgage company. 

The mortgage clause attached to the policy provides: “* * * That in 
case the mortgagor or owner shall neglect to pay any premium due under this 
policy * * * the mortgagee shall on demand pay same.” 

At the time the payment was made to the inst.rance company, in the absence 
of notice of change of ownership, the insurance company had the right to assume 
that payment was being made by the mortgage company under the provisions of 
the mortgage clause quoted above. 

Plaintiff, by reply brief, states that the rule cited from Corpus Juris, supra, 
was not cited with a view of contending that the insurance company actually had 
notice of the transfer when it accepted the premium, but says that it was merely 
cited in connection with the proposition that the insurance‘company retained and 
still retains the premium so paid by plaintiff after knowledge that it had in fact 
been paid by plaintiff. Plaintiff in effect now contends that the insurance company 
having retained the unearned portion of the premium and having failed to return 
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same after it learned that it was in fact paid by plaintiff, it is in no position to 
insist that there was no liability to plaintiff, and is therefore not entitled to set 
up the defense of change of ownership. 

The insurance company, however, points out that this question was not 
raised, directly or indirectly, by allegations in the pleadings and was not men- 
tioned in the motion for a new trial. An examination of the record will disclose 
that this position of the insurance company is well taken. Plaintiff first pleaded 
that it relied upon the mortgage company to notify the insurance company of the 
change of ownership, and then changed to a position that plaintiff had through 
a brother notified the agent of the insurance company; at the final hearing plain- 
tiff rested its whole case on the proposition of actual notice to the agent of the 
insurance company. 

[3] It is well settled that a party cannot try his case in the trial court on one 
theory and then ask a reversal in this court on a theory not presented to the trial 
court, and not raised in the pleadings. Bouton v. Cerson, 51 Okl. 579, 152 P. 131; 
Kurz v. Stafford, 135 Okl. 121, 274 P. 674; Render vy. Lillard, 61 Okl. 206, 160 
P. 705, L. R. A. 1917B, 1061; Polson v. Revard, 104 Okl. 279, 232 P. 435. 

[4, 5] However, we are convinced that the judgment denying plaintiff any 
relief whatever is erroneous. The mortgage company as a part of its answer 
alleged that it had no notice of the person in whom the legal title to the land was 
vested until about December 3, 1927. The evidence and admissions in other parts 
of its answer show conclusively the contrary. The mortgage company admits 
having called upon plaintiff on May 17, 1927, to reimburse it on account of the 
premiums paid on the insurance policy, and admits that plaintiff reimbursed it on 
June 10; 1927. According to plaintiff's evidence, which was undenied, and which, 
by the demurrer of the mortgage company, is admitted to be true, plaintift 
notified the mortgage company of the change of ownership in October, 1926, and 
requested the mortgage company to notify the insurance company. It did not do 
so, and did not inform plaintiff that it had not done so. The trial court held that, 
although plaintiff did notify the mortgage company and request it to notify the 
insurance company, the mortgage company was not legally bound to notify the 
insurance company. Under the facts in this case, we think this cannot be true 
Both plaintiff and the mortgage company had an insurable interest in the prop- 
erty; the mortgage company held the policy and knew it provided that it would be 
void upon a change of ownership of the property insured, unless the insurance 
company consented to the change. It knew that plaintiff was in no position to 
notify the insurance company because plaintiff did not know what company had 
issued the policy. The policy was issued for the benefit 61 both the owner and the 
mortgagee. The mortgagee was given the right to pay the premium in case the 
owner failed to do so. Had it gone thus far and no farther, there might be justi- 
fication for its position. But, when the premium came due, the mortgage company 
paid it with knowledge of the fact that plaintiff was then the owner of the 
property and was depending upon the mortgage company to notify the insurance 
company of the change in ownership. After having paid the premium, the mort- 
gage company called upon plaintiff to reimburse it, which the plaintiff did. Justice 
and air dealing would certainly require that the mortgage company either notify 
the insurance company of the change in ownership or inform plaintiff that it had 
not done so in order that plaintiff might protect itself. Instead of so doing, 1t 
appears that the mortgage company not only lulled the plaintiff into a sense of 
security, to plaintiff's detriment, but thereafter called upon plaintiff to pay the 
premium. If plaintiff is now compelled to pay the insurance company the amount 
of the policy, the loss to that extent would appear to have been caused by a 
breach of a clear duty the mortgage company owed to plaintiff. There is some 
authority which would seem to support the holding and judgment of the trial 
court. But in all the cases which we have found where the insurance company 
was required to pay the mortgagee and was held entitled to become subrogated 
to the rights of the mortgagee the mortgagee had not been guilty of conduct 
detrimental to the interests of the new owner such as was shown in the instant 
case. 

“Subrogation is founded upon principles of justice and equity, and rests upon 
the principle that substantial justice should be allowed regardless of form. Its 
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basis is the doing of complete, essential and perfect justice between all the parties, 
without regard to form.” 60 C. J. 699. 

Under the facts as shown by the evidence when the demurrer of the mortgage 
company to plaintiff’s evidence was presented, as between the plaintiff and the 
mortgagee, plaintiff was entitled to have the amount of the policy credited on the 
mortgage indebtedness. This would leave $50 and some interest due the mortgage 
company. The greatest amount for which the insurance company could be subro- 
gated as against the plaintiff was this $50 and interest, for this amount is all 
that the plaintiff owed the mortgagee. 

Upon payment of the amount tendered to the mortgage company the insur- 
ance company should be subrogated to all the rights of the mortgagee. This is in 
the amount of $50 and interest. When plaintiff shall have paid that amount, it will 
be entitled to a release of the mortgage. 

The judgment is reversed, and the cause is remanded for further proceedings 
in accordance with the views herein expressed. 

Cullison, V. C. J., and Andrews, Swindall, McNeiJ!, Osborn, Bayless, and 
Busby, JJ., concur. 

Welch, J., absent. 


ROBINSON v. LUMBERMEN’S MUT. CASUALTY CO. 
Superior Court of Pennsylvania. Oct. 2, 1933. 
168 Atlantic Reporter 321. 
1. INSURANCE. 


Appraisal provided for in standard fire insurance policy held not “arbitration,” 
and appraisement merely operates as conclusivé evidence of damages (40 PS § 658; 
5 PS §§ 161-179). 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

2. INSURANCE. 

Appraisal agreement is revocable by either insured or fire insurer until “acted 
on” (40 PS § 658). 

Words “acted on,” as used in rule that appraisal agreement of fire in- 
surer and insured is revocable by either party until acted on, is meant un- 

til the appraisement is held, or, at least, practically completed. 

(For other cases, see Insurance, Dec. Dig. § 567.) 

3. INSURANCE. 

Fire insurer's revocation of appraisal agreement before agreement is acted on 
enables insured to sue forthwith on policy (40 PS § 658). 

(For other cases, see Insurance, Dec. Dig. § 578.) 

4. INSURANCE. 

Where fire insurer revoked appraisal agreement before appraisers had acted, 
award made by insured’s appraiser and umpire held not competent evidence of dam- 
ages (40 PS § 658). 

(For other cases, see Insurance, Dec. Dig. § 578.) 


Appeal No. 87, October term, 1933, from judgment of Court of Common 
Pleas, Clearfield County, No. 414, September term, 1932; Robert R. Lewis, Presi- 
dent Judge. 

Assumpsit on fire insurance policy by Reuben R. Robinson against the Lum- 
bermen’s Mutual Casualty Company. From a judgment entered on a directed ver- 
dict for defendant, plaintiff appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

Carl A. Belin, of Clearfield, for appellant. 

W. Wallace Smith and John C. Arnold, both of Clearfield, for appellee. 

KELLER, Judge. ; 

The insurance policy sued upon contained, in accordance with the Act of May 
17, 1921, P. L. 682, 738. § 523 (40 PS § 658), the following provision relative to 
appraisal of loss or damage: “In the event that the Assured and this Company 
shall fail to agree as to the amount of loss or damage, each shall, on the written 
demand of either, select a competent and disinterested appraiser. The appraisers 
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shall first select a competent and disinterested umpire ; and failing for fifteen (15) 
days to agree upon such umpire then, on request of the Assured or this Company, 
such umpire shall be selected by a judge of a court of record in the County and 
State in which the property insured was located at time of loss. The appraisers 
shall then appraise the loss and damage, stating separately sound value and loss or 
damage to each item; and failing to agree, shall submit their differences only to 
the umpire. An award in writing, so itemized, of any two when filed with this 
Company shall determine the amount of sound value and loss or damage. Each 
appraiser shall be paid by the party selecting him and the expenses of appraisal 
and umpire shall be paid by the parties equally.” 

Acting thereunder the parties on April 18, 1932, signed an “appraisal agree- 
ment” in which Frank Leipold and Ole Olsen were named as appraisers for the 
insured and the insurance company, respectively, “pursuant to the terms and condi- 
tions of the policy.” Under the provision of the policy above quoted the first duty 
of the appraisers was to select a competent and disinterested umpire. This they 
failed to do within fifteen days thereafter, and on May 19, 1932, the Honorable A. 
R. Chase, President Judge of Clearfield County, on the petition of the plaintiff ask- 
ing for the appointment of an umpire, of which no notice was given the defend- 
ant, appointed Kelly D. Bloom such umpire. On May 21, 1932, before there had 
been any meeting of the appraisers to consider and appraise the sound value of 
the insured property at the time of the fire and the loss or damage resulting there- 
from, the defendant, on being notified of the appointment by Judge Chase of Kelly 
D. Bloom as umpire, notified the plaintiff, his appraiser, Leipold, and the umpire, 
Bloom, that it withdrew from said appraisal proceedings and revoked the appoint- 
ment of Olsen as its appraiser and that any attempt to hold appraisal proceedings 
on said claim would be without its consent. 

Notwithstanding this notice of revocation, plaintiff’s appraiser, Leipold, and 
the umpire, Bloom, proceeded to hold an appraisal and made an “award” on June 
29, 1932, finding the sound value of the insured property to be $2,000 and the loss 
ir damage $1,632.20. 

The plaintiff on the trial of the case offered no other evidence of the loss or 
damage suffered by him than this “award.” 

The court below ruled that the defendant company had the legal right to re- 
yoke and withdraw from the appraisal proceedings; that having done so prior to 
any consideration by the appraisers of the questions of sound value and loss or 
damnae, any appraisal thereafter hy the other appraiser and the umpire appointed 
hy Tudge Chase was of no effect to bind the defendant. As there was no evidence 
of loss or damage other than the so-called award, a verdict was directed for the 
defendant, on which judgment was later entered. The plaintiff appealed. 

[1] This appraisal was not an arbitration as contemplated under the Act of 
April 25, 1927, P. L. 381 (5 PS §§ a 179). The plaintiff did not follow the pro- 
cedure provided therein. Isaac v. D. & C. Mutual Fire Ins. Co., 301 Pa. 351, 357, 
152 A. 95. The appraisal aes was in accordance with the provision of the 
standard fire insurance policy contained in the act of 1921, supra. ‘The appraisers 
were not appointed to decide all matters at variance between the parties arising 
under the policy, but merely to fix the amount of loss or damage. There is no 
provision in the agreement that judgment may be entered on the award. It settles 
but one thing, and any other defense such as forfeiture, non-compliance with 
requirements in proving the loss, ete., remain open. The appraisal agreement 
signed hy the parties expressly provides that the appraisement shall not “operate 
as a waiver of the conditions of the policy, or any forfeiture or proof of loss.” 
lf the appraisal has been made with the assent of both parties, the question of 
the amount of the loss is settled: but whether the company is required to pay it 
is another matter. The plaintiff’s action would have to be on the policy, with 
the award or finding of the appraisers as conclusive evidence of damages; not on 
such award or finding as an award of arbitrators. Hence the rule of court of 
Clearfield county respecting exceptions to awards in arbitrations had nothing to 
do with the case. It refers to arbitrations which decide the controversy, not to 
appraisals which only fix the amount of loss, but do not pass on the right to 
recovery. 

[2] It has been the settled law of this state for many vears that such an 
appraisal agreement contained in an insurance policy is revocable, hy either party, 
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until acted upon. Yost v. Dwelling House Ins. Co., 179 Pa. 381, 36 A. 317, 57 
Am. St. Rep. 604; Penn Plate Glass Co. v. Spring Garden Insurance Co., 189 Pa. 
255, 42 A. 138, 139, 69 Am. St. Rep. 810; Gratz v. Insurance Co. of North America, 
282 Pa. 224, 127 A. 620, 622; Dudzinski vy. Great American Ins. Co. of New York, 
90 Pa. Super. Ct. 540; Rubenstein v. Dixie Fire Ins. Co., 51 Pa. Super. Ct. 447; 
Seibel v. Firemen’s Ins. Co., 24 Pa. Super. Ct. 154; Needy v. German-American 
Ins. Co., 197 Pa. 460, 464, 47 A. 739. In Penn Plate Glass Co. v. Spring Garden 
Ins. Co., supra, the Supreme Court said, speaking through Mr. Justice Mitchell: 
“The policy provides that, in case of disagreement as to the amount of loss, it 
shall be ascertained by appraisers, and, further, that no action shall be brought 
on the policy until after compliance with all its requirements, among which is 
that relating to appraisers. Such appraisement, or the effort to have it, would be 
at the most a condition precedent to an action by the insured, and the failure to 
have it a ground for a plea in abatement by the company. Refusal to join in the 
appointment of appraisers, or denial of liability altogether, either or both, would 
estop the defendant from such a plea; but it could go no further. * * * If the 
defendant company omits or refuses to join in an appraisement, its rights cannot 
be prejudiced thereby, and it certainly cannot be estopped by a denial of liability 
from requiring that, if its liability is established, the amount of it shall be proved 
by competent evidence.” In Gratz v. Ins. Co. of North America, supra, the 
Supreme Court, speaking through Mr. Justice Schaffer, said: “The provisions 
in contracts of insurance as to appraisal have been construed by us as not com- 
pulsory and binding upon the parties to the contract on demand of either of them; 
until acted upon, such an agreement is revocable. * * * When the Legislature, 
therefore, provided in the form of policy that it should contain a clause providing 
for appraisal, it did so with the knowledge that the agreement to appraise, if not 
acted upon, was revocable, and therefore it cannot now be maintained that the 
requirement to do so was a positive mandate of the law, no change in 
such rule having been made in the act. Statutes are not prestimed to make any 
change in the rules and principles of the common law or prior existing law beyond 
what is expressly declared in their provisions. [Citing cases.] Refusal to comply 
with a demand for an appraisal by the company does not now, any more than 
before the statute, work an estoppel against it to contest and establish the loss 
by competent evidence. The only effect of the refusal is that it enables the insured 
to forthwith sue on the policy.” And by “acted upon” is meant until the appraise- 
ment is held, or, at least, practically completed. Needy v. German-American 
Ins. Co., supra; Seibel v. Firemen’s Ins. Co., supra. In both of those cases, the 
appraisal agreement was revoked after appraisers had been appointed, but before 
appraisement made. Even a true arbitration of a controversy between parties 
(at least prior to the Act of April 25, 1927, supra) was revocable by either of 
them at any time before the award was made, McKenna v. Lyle, 155 Pa. 599, 26 
A. 777, 35 Am. St. Rep. 910; McCune v. Lytle, 197 Pa. 404, 411, 47 A. 190; Buck- 
walter v. Russell, 119 Pa. 495, 13 A. 310: or the arbitration practically completed, 
Pittsburgh Union Stock Yards v. Pittsburgh Joint Stock Co., 309 Pa. 314, 163 A. 
668: unless the submission to arbitration was part of an agreement containing 
other terms to be performed by the parties, McKenna vy. Lyle, supra: or partook 
of the nature of a contract whereby important rights were gained and lost recip- 
rocally, and the submission was the moving consideration of these acts, Zehner 
v. Lehigh Coal & Navigation Co., 187 Pa. 487, 491, 41 A. 464, 67 Am. St. Rep. 
586; McCune v. Lytle, supra. 

[3] The agreerment for the appraisal in this case affected no contractual rights. 
It was nothing more than a mere naked submission of a single matter to 
appraisers. Refusal to agree to such an appraisal, or revocation of it, did not 
alter or have any effect on the respective contractual rights of the parties under 
the policy. The only effect of such a revocation was that it enabled the insured 
to sue forthwith on the policy. Gratz v. Insurance Co. of North America, supra. 
There is nothing in the foregoing which conflicts with the case of Fritz v. British 
American Assurance Co., 208 Pa. 268, 57 A. 573. The court there, in effect, recog- 
nized that there might be an abandonment or revocation of the appraisement 
prior to its completion. The parties had actually agreed upon appraisers, who 
had entered upon the discharge of their duties, and having consumed much time 
had failed to agree. This had delayed the plaintiff in bringing his action and, 
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as under another covenant of the policy it was stipulated that there could be 
no recovery unless an action was brought within one year after the fire, the 
insurance company asserted that the plaintiff had forfeited his right to recover. 
The Supreme Court held that the right to maintain the action remained in abey- 
ance during the proceedings before the arbitrators, and that, in these circum- 
stances, the plaintiff was not required to bring his action until the arbitrators 
had filed their award, or the arbitration had been abandoned. See Rubenstein v. 
Dixie Fire Ins. Co., supra, 51 Pa. Super. Ct. 451. 

It is to be noted that neither the provision of the policy above quoted, nor 
the appraisal agreement entered into pursuant to it, constituted the umpire a 
general appraiser, but that he was only to pass upon such matters as the appraisers 
after conferring together as to sound value and loss or damage, had been unable 
to agree upon; their differences only were to be submitted to him. It follows 
that if the appointment of one of the appraisers was revoked prior to any con- 
ferring together as to the loss sustained, and before any differences between the 
appraisers could be submitted to the umpire, there was nothing for the umpire to 
act upon. 

[4] On full consideration of the case we are of the opinion that the appraisal 
agreement was revocable prior to an award by the appraisers and the umpire, or 
any two of them, or a practical completion of the appraisement; that the defendant 
insurance company revoked the agreement before any steps had been taken by 
the appraisers to ascertain the sound value and the loss or damage respectively ; 
that it had the legal right to do so; that such revocation had no effect on the 
contractual rights of the parties under the policy beyond permitting the insured 
to sue forthwith upon the policy and without waiting for the filing of an award 
by the appraisers; that, in the suit on the policy, plaintiff was bound to prove his 
loss or damage by substantive evidence; and that the so-called award of the one 
appraiser and the umpire who proceeded to act after the revocation of the appraisal 
agreement by the defendant was not competent evidence on which to base a 
verdict for the plaintiff; that as the plaintiff refused to present any other evidence 
of value and loss or damage, the court was justified in directing a verdict for the 
defendant. 


The assignments of error are overruled, and the judgment is affirmed. 


FIDELITY & GUARANTY FIRE CORPORATION v. ORMAND. No. 7868. 
Court of Civil Appeals of Texas. Austin. July 19, 1933. 
Rehearing Denied July 29, 1933. 
62 Southwestern Reporter (2d) 675. 


3. INSURANCE. ; , i ; 
In action on fire policy, instruction in language of policy requiring jury to 
consider depreciation in value of destroyed property held proper. 
(For other cases, see Insurance, Dec. Dig. § 669[12].) 
4. INSURANCE. ee cant 
In action on fire policy, instruction defining “actual cash value” of property 
destroyed as a salable or cash value sield proper. 
(For other cases, see Insurance, Dec. Dig. § 669[12].) 
6. INSURANCE. ; ti 
In action on fire policy, where insurer filed general denial, admitting plain- 


tiff’s sworn itemized list of property claimed destroyed with plaintiff's valuation 
held proper. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 

8. INSURANCE. : ; 

In action on fire policy covering household goods and wearing apparel 
destroyed, testimony of insured’s wife as to cost of replacement, age, use, and 
condition of property held admissible on issue of depreciation. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

9. INSURANCE. ; 4 . 

In action on fire policy covering household goods and wearing apparel, evi- 
dence held to sustain verdict for plaintiff in amount found by jury. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 
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10. INSURANCE. 


That fire was of incendiary origin and that insured may have benefited from 
insurance on destroyed property held not to establish that insured burned property 
or caused it to be burned. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


. 

Error from District Court, Williamson County; Harry A. Dolan, Judge. 

Action by G. Ormand against the Fidelity & Guaranty Fire Corporation. 
Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Nat L. Hardy and T. M. West, both of San Antonio, for plaintiff in error. 

Stanton Allen, of Bartlett, for defendant in error. 

Biair, Justice. 

The parties will be designated appellant and appellee. 

Appellee sued appellant on its policy of insurance for $1,600, covering loss 
against fire of “all household and kitchen furniture and wearing apparel and 
personal property” of appellee located on the premises described, alleging that 
the same had been totally destroyed by fire; and upon the trial recovered judg- 
ment as prayed; hence this appeal. 

Special issue No. 1, submitted to the jury, reads as follows: “From a pre- 
ponderance of the testimony, what pecuniary loss or damage, if any, do you find 
was caused to the household furniture, wearing apparel and personal property 
of the plaintiff by reason of the fire, as testified to by the witnesses?” 

In connection with the issue, the jury were instructed as follows: “In this 
connection you are instructed that the loss, if any, is the actual cash value of 
the property at the time of the fire, with proper deductions for depreciation, how- 
ever caused, and in no event would it exceed what it would cost the insured to 
repair or replace the same with material of like kind and quality.” 

The court further instructed the jury as follows: “By the term ‘actual cash 
value’ as used in Special Issue No. 1, is meant: Its salable, or cash value.” 

[1] Appellant contends that the clause, “as testified to by the witnesses,” 
as used in the issue, constituted a charge on the weight of the evidence. No objec- 
tion was made to the charge upon this ground, and it cannot be urged for the 
first time on appeal. No doubt the trial court would have eliminated the clause 
if the objection here presented had been made to it. 

Appellant next complains that the issue did not submit (1) the proper measure 
of damage; (2) that it failed to submit for consideration of the jury the amount 
of depreciation in value of the property destroyed, however caused; and (3) 
that the court failed upon appellant’s request to properly define in connection with 
the issue the term “actual cash value.” 

[2] The court submitted the measure of liability or damages provided for in 
the contract of insurance, which was that “the company shall not be liable beyond 
the actual cash value of the property at the time of the loss, with proper deduc- 
tions for depreciation, however caused, and shall in no event exceed what it would 
cost the insured to repair or replace the same with material of like kind and 
quality.” The measure of damages submitted was therefore proper, because it 
was the measure contracted for in the policy of insurance. 

[3] The instruction also required the jury to take into consideration the 
depreciation in value of the property destroyed by fire, however caused. The 
instruction quoted the terms of the policy in this regard, and sufficiently instructed 
the jury to allow for depreciation in value of the property destroyed. 

[4] The definition given that the actual cash value of the property destroyed 
smeant its salable value or cash value has been approved by the courts of this 
state. Milwaukee Mechanics’ Ins. Co. v. Frosch (Tex. Civ. App.) 130 S. W. 600 

[5] The court did not err in refusing to give the requested instruction as to 
the burden of proof. The issue submitted required the jury to find “from a pre- 
ponderance of the testimony” what loss or damages appellee suffered by the fire. 
This form and manner of placing the burden of proof has been approved by all 
the decisions of recent years. Federal Surety Co. v. Smith (Tex. Com. App.) 
41 S. W. (2d) 210; Gilmer v. Graham (Tex. Com. App.) 52 S. W. (2d) 263, 265; 
Gattegno v. The Parisian (Tex. Com. App.) 53 S. W. (2d) 1005. ; 

[6] The court did not err in admitting in evidence an itemized list of the 
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property claimed to have been destroyed by the fire, showing the value placed by 
appellee for each article, and sworn to by him. Such list was required to be 
furnished appellant under the terms of the policy. It filed a general denial, and 
appellee was therefore required to prove that he had complied with this provision 
of the insurance contract before he could recover. The record shows that the 
list was introduced solely for the purpose of showing that appellee had complied 
with this provision of insurance contract. It was admissible for that purpose. 


{7, 8] Appellant also contends that Mrs. Ormand was shown to be disqualified 
to testify as to the value of the property destroyed by the fire, and that her testi- 
mony should have been excluded. She testified that she knew its value, and knew 
what it would cost to replace the property destroyed by the fire and covered by 
the policy of insurance. She had been married for twenty-four years, during 
most of which time she kept a boarding house and operated a restaurant. She 
purchased all the household furnishings for her home and boarding house, and 
all wearing apparel for herself and family during her married life. She had been 
employed a part of the time in a dry goods store as clerk. She knew the price 
for which furniture, household goods, and wearing apparel were being sold at 
the time of the fire. She had for years managed the business of herself and hus- 
band. She made up the list of the property after the fire, and placed the value 
after each item as therein shown. She based her opinion as to the value of the 
property upon this long experience in purchasing property of the character 
destroyed by the fire, her business experience, and upon her knowledge of what 
she paid for the property destroyed, and her knowledge of its use and the con- 
dition it was in just prior to the fire. She testified that she knew its value to 
herself and family at the time it was destroyed: and that the fair replacement 
value of the property was as stated by her in the itemized list furnished appellant 
after the fire. Clearly the witness was qualified to testify as to the value of the 
property destroyed. If such testimony should be declared to be inadmissible, then 
in many cases of loss of household goods and wearing apparel there could be no 
recovery. Her evidence as to the cost of replacement, as the terms of the policy 
required, and the other facts testified to by her with regard to the age, use, and 
condition of the property before the fire, are admissible upon the issue of deprecia- 
tion. Pacific Fire Ins. Co. v. Morris Co. (Tex. Civ. App.) 1S. W. (2d) 
348, affirmed (Tex. Com. App.) 12 S. W. (2d) 971. It is also settled law that 
“an insured may testify as to the value of her household goods where she has 
shown that during twenty-two years as a housewife she had dealings in furniture 
and its value, and was acquainted with the reasonable value of furniture of the 
same character as hers at the time of the fire.” 24 Tex. Jur. 1271, § 402; 
American Equitable Assurance Co. v. Martin (Tex. Civ. App.) 33 S. W. (2d) 


287; Chicago Fire & Marine Ins. Co. v. Notre Dame Harkness (Tex. Civ. App.) 
58S: W. (Zé) 171. 


[9] Appellant also contends that the verdict of the jury was without support 
in the evidence, and was so contrary to the great weight and preponderance of 
the evidence as to show passion or prejudice on the part of the jury. Mrs. 
Ormand’s testimony alone will support the jury’s verdict. The property was 
totally destroyed, and her testimony showed its value at the time and place of 
the fire, and its fair replacement value was $2,912.25 at that time. In addition, 
appellant's witness, a dealer in furniture, testified to items appearing on the list 
furnished by appellee to appellant after the fire, aggregating several hundred 


dollars at the time of the trial, and that their value was about 25 per cent higher 
at the time of the fire. 


[10] The evidence sustains the finding of the jury that the fire which destroyed 
the property was of an incendiary origin; but it likewise sustains the additional 
findings of the jury that appellee did not burn the property; and that he did not 
connive with any person to burn it. The fact that the fire was of an incendiary 
origin and the fact that appellee may have benefited from the collection of the 
insurance on the property destroyed by the fire does not establish as a matter of 
law that appellee burned, or caused it to be burned. He denied that he burned 
or procured any one to burn it. The evidence shows that appellee was not the 
owner of .the building in which the property was located; and that the owner 
collected $3,300 insurance on his building because the fire in question totally 
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destroyed it. A thorough investigation by local authorities and the state fire’ 
marshal did not reveal the origin of the fire. 

We find no error requiring a reversal of the case, and the judgment of the 
trial court will be affirmed. 

Affirmed. 


CITY OF NEW YORK INS. CO. v. MIDDLETON. No. 12851. 
Court of Civil Appeals of Texas. Fort Worth. 
May 20, 1933. 

Rehearing Denied June 24, 1933. 

62 Southwestern Reporter (2d) 681. 

3. INSURANCE. 

Where insured’s vendor claimed title under oral contract for sale of property, 
paid consideration, and went into possession, but had not made valuable improve- 
ments, insured was not sole and unconditional owner of property within fire 
policy on theory that oral contract was specifically enforceable (Rev. St. 1925, 
arts. 1288, 3995). 

Fire insurance policy provided that -entire policy, unless otherwise 
provided by agreement indorsed on or added to policy, shall be void if 
interest of insured in property be other than unconditional and sole owner- 
ship. At time policy was issued, insured’s vendor was merely claiming 
under oral contract for sale of property, and had paid consideration and 
had gone into possession. After issuance of policy, the insured’s vendor 
obtained execution of deed, and in turn executed deed of property to 
insured. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

4. INSURANCE. 

Insured, under fire policy containing sole and unconditional ownership clause, 
must be owner of property at time policy is issued. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

5. INSURANCE. 

Insured under fire policy has burden to show sole and unconditional owner- 
ship of property at time policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

6. INSURANCE. 

\llowance of interest on loss covered by fire policy from date of loss was 
erroneous where policy contained provision making loss payable 60 days after 
furnishing of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Error from District Court, Tarrant County; H. S. Lattimore, Judge. 

Suit by L. H. Middleton against the City of New York Insurance Company. 
To review a judgment in favor of the plaintiff, the defendant brings error. 

Reversed, and judgment rendered for the defendant. 


Thompson, Knight, Baker & Harris and Robert Lee Guthrie, all of Dallas, 
for plaintiff in error. 


Arthur Lee Moore, Cal Estill, and Tom McMurray, all of Fort Worth, for 
defendant in error. 
DuNKLIN, Justice. 


The city of New York Insurance Company has appealed from a judgment in 
favor of L. H. Middleton on a fire insurance policy for loss of a building. The 
recovery was for a total loss of the building, and appellant concedes its liability 
if the evidence offered was sufficient to show that at the time the policy was issued 
plaintiff was the unconditional and sole owner of the building, and the lot on 
which it was situated, within the meaning of the provisions of the policy. But 
it is insisted that the evidence showed that he was not such owner, and there- 
fore he was not entitled to recover. Following is the stipulation in the policy 
on which that contention is predicated: ‘This entire policy, unless otherwise 
provided hy agreement endorsed hereon or added hereto shall be void if the 
interest of the insured in the property be other than unconditional and sole owner- 
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ship or if the subject of the insurance be a building on ground not owned by the 
insured in fee simple.” 

There was no indorsement on the policy. 

In the agreed statement of facts the following appears: Appellant has never 
waived that stipulation in the policy. The plaintiff, Middleton, acquired title to 
the lot in which the house was situated from V. M. Burns, who acquired the 
same from his father, M. C. Burns, in this manner: During the year 1928 the 
father, who then owned the lot, entered into a parol agreement with the son 
to sell it to him, and in consideration therefor the son agreed to assume and 
pay off an outstanding mortgage lien then owing by the father, amounting to 
approximately $280, and also to pay to the father the sum of $400 additional. 
The father further agreed orally to make a deed to the son at any time he 
might desire it. The son then made full payment of those obligations during 
the year 1928, and after such payment he moved on the lot and lived on it as 
his home for about 6 or 8 months, when he moved off to another property which. 
he had purchased; but there was no evidence showing just when he took posses- 
sion of the lot in controversy. _He made no improvements on the property. During 
the latter part of November, the son sent to the father by mail a deed of convey- 
ance to the property for his execution, but the same was not executed until 
January 20, 1931. Immediately after its execution, it was mailed to the son and 
was received by him on January 22, 1931, which was approximately 10 days after 
the policy was issued, its date being January 12, 1931, and covering a period of 
one year from and after that date. That deed was recorded in the deed records 
of the county on October 28, 1931. 

While V. M. Burns was claiming title under the parol agreement of his father, 
M. C. Burns, he and L. H. Middleton, plaintiff in this case, entered into a written 
agreement by the terms of which V. M. Burns agreed to sell, and Middleton 
agreed to buy, the lot in controversy for a consideration of $550 and the carrying 
of insurance on the house, Burns agreeing to make deed thereto “as soon as deed 
returns from, his father.” That agreement was never filed for record. On January 
22, 1931, which was approximately 10 days after the policy was issued, V. M. 
Burns executed to Middleton, the plaintiff, a deed of conveyance to the property, 
but the same was never recorded in the deed records of the county. Plaintiff 
— possession of the property and began the erection of improvements thereon, 
but the same were destroyed before completion by the fire on January 25, 1931. 

The policy was issued to plaintiff, L. H. Middleton, and appellant admits 
that at the time of its issuance he was the unconditional and sole owner of the 
gs rty, notwithstanding the absence of the deeds of conveyance later executed 
by the father and son, if a court of equity would have decreed to him such title 
in a proper suit instituted for that relief. 

Appellant makes the further admission that, if at any time prior to the date 
of the policy V. M. Burns, plaintiff’s vendor, was the owner of the equitable title 
to the lot enforceable in a court of equity, then plaintiff acquired the same title 
through him. 

Article 1288, Rev. Civ. St. 1925, requires a conveyance of land to be evidenced 
by an instrument in clue executed by the vendor. And article 3995 of our 
statutes provides that no action shall be brought in any court upon any contract 
for the sale of real estate unless the same or some memorandum thereof be in 
writing, and executed by some person duly authorized by’ him. And under our 
registration statutes (Rev. St. 1925, arts. 1289, 65Y1 et seq.) such instruments 
must be duly acknowledged and recorded in the records of deeds in order to 
affect subsequent purchasers or creditors with constructive notice thereof. 


[1] When the policy was issued, plaintiff then had the contract in writing of 
V. M. Burns within the terms of article 3995—the statute of frauds—but specific 
enforcement of that contract by a court of equity would not have vested in plain- 
tiff a higher title than was then owned by V. M. Burns. Such a decree would 
have left the legal title in M. C. Burns, who up to that time had never conveyed 
it by any deed in writing. 

[2, 3] The question then is, would a court of equity have enforced the parol 
agreement of M. C. Burns to convey title to his son, V. M. Burns, who had paid 
the agreed consideration therefor and had entered into possession but who had 
made no improvements thereon? We have reached the conclusion that the ques- 
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tion should be answered in the negative; under the decision of our Supreme 
Court in the case of Hooks v. Bridgewater, 111 Tex. 122, 229 S. W. 1114, 1116, 
15 A. L. R. 216, opinion by Chief Justice Phillips. We quote the following from 
that opinion: 

“krom an early time it has been the rule of this court, steadily adhered to, 
that to relieve a parol sale of land from the operation of the statute of frauds, 
three things were necessary: 1. Payment of the consideration, whether it be in 
money or services. 2. Possession by the vendee. And 3. The making by the 
vendee of valuable and permanent improvements upon the land with the consent 
of the vendor; or, without such improvements, the presence of such facts as 
would make the transaction a fraud upon the purchaser if it were not enforced 
Payment of the consideration, though it be a payment in full, is not sufficient. 
This has been the law since Garner y. Stubblefield, 5 Tex. 552. Nor is possession 
of the premises by the vendee. Ann Berta Lodge v. Leverton, 42 Tex. 18. Each 
of these three elements is indispensable, and they must all exist. 

“Regardless of the disposition of other courts to engraft other exceptions 
upon a plain and salutary statute, which had its origin in the prolific frauds and 
perjuries with which parol contracts concerning Iands abounded, this court has 
always refused to further relax the statute. We think the wisdom of its course 
has been justified. 

“Equity has no concern in such cases except to prevent the perpetration of 
a fraud. That is the only ground that can justify its interference. Otherwise, 
the exercise of its jurisdiction for the practical annullment of the statute would 
be but bare usurpation. It is not to remedy a possible loss to the purchaser that 
it may intervene. It is the operation of a plain and valid statute that is to be 
relieved against. For this reason eminent judges have doubted whether under 
any circumstances courts of equity had originally the power to enforce such parol 
agreements in open disregard of the statute, and have questioned the wisdom of 
departing from its certain rule however plausible the pretext. The statute is 
valid; it is imperative; it is emphatic. Its simple requirement that contracts 
for the transfer of lands be in writing, imposes no hardship. The effect of its 
relaxation in what seemed to the courts hard cases has produced abuses almost 
as great as would have its rigorous enforcement, in the substitution of a doubtful 
state of the law for a rule that was plain and certain and easily capable of 
observance. * * * 

“There is no fraud in refusing to enforce the contract where only the con- 
sideration is paid. The value of the consideration may in a law action be recoy- 
ered. Nor where only possession of the premises is given. In such case there 
is no performance by the purchaser of any obligation. Nor even where there 
is both payment of the consideration and possession; without valuable and 
permanent improvements made on the faith of contract, or their equivalent.” 

Then follows references to former decision of our Supreme Court, all holding 
that the making of valuable improvements is one of the three necessary facts 
to be established in order to avoid the requirements of the statute of frauds. And 
we believe it clear from that opinion that the payment of full consideration and 
taking possession would not constitute fraud which would take the case out of 
the operation of the statute of frauds, as insisted by appellee. 

[4] And we conclude further that the provision in the policy that the same 
should be void “if fhe interest of the insured in the property be other than 
unconditional and sole ownership,” etc., requires such ownership to exist at the 
time the policy is issued. Crescent Ins. Co. v. Camp, 64 Tex. 521; also Id., 71 
Tex. 503, 9 S. W. 473; Pope v. Glenn Falls Ins. Co., 136 Ala. 670, 34 So. 29; 
Pheenix Ins. Co. v. Public Parks Amusement Co., 63 Ark. 187, 37 S. W. 959: 
Sisk v. Citizens’ Ins. Co., 16 Ind. App. 565, 45 N. E. 804; Westchester Fire Ins. 
Co. v. Weaver, 70 Md. 536, 17 A. 401, 18 A. 1034, 5 L. R. A. 478; Liverpool & 
London & Globe Ins. Co. v. Cochran, 77 Miss. 348, 26 So. 932, 78 Am. St. Rep. 
524: Farmers’ & Merchants’ Ins. Co. v. Hahn, 1 Neb. (Unof.) 510, 96 N. W. 
255: Dow v. National Assurance Co., 26 R. I. 379, 58 A. 999, 67 L. R. A. 479, 
106 Am. St. Rep. 728; Morotock Ins. Co. v. Rodefer, 92 Va. 747, 24 S. E. 393. 
53 Am. St. Rep. 846. as 

[5] Furthermore, the burden was upon plaintiff to show such ownership in 
him in order to make out his case. Pelican Ins. Co. v. Troy Co-op. Ass’n, 77 Tex. 
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225, 13 S. W. 980; Travelers’ Ins. Co. vy. Harris, 212 S. W. 933 (Tex. Com. App.) ; 
Coyle v. Palatine Ins. Co., 222 S. W. 973 (Tex. Com. App.) ; Phoenix Ins. Co. v. 
Boren, 83 Tex. 97, 18 S. W. 484; International Travelers’ Ass’n v. Bettis, 120 Tex. 
67, 35 S.W.(2d) 1040; Washington Fidelity Nat. Ins. Co. v. Williams (Tex. Com. 
App.) 49 S.W.(2d) 1093; Fidelity-Phoenix Fire Ins. Co. v. Two States Telephone 
Co. (Tex. Civ. App.) 289 S. W. 726; Northwestern Nat. Ins. Co. v. Westmoreland 
(Tex. Civ. App.) 215 S. W. 471; Northwestern Nat. Ins. Co. v. Mims (Tex. Civ. 
App.) 226 S. W. 738. See, also, opinion by Justice Alexander in American Ins. Co. 
v. Maddox, 60 S.W.(2d) 1074 (Waco Court of Civil Appeals); also opinion by 
Justice Funderburk, of the Eastland Court of Civil Appeals, of date March 24, 
1933, in Chicago Fire & Marine Ins. Co. v. Foley, 58 S.W.(2d) 174. 

[6] The allowance of interest from January 25, 1931, was erroneous, at all 
events, since the proof of loss was furnished to defendant March 9, 1931, and the 
policy provides that payment of loss would be due 60 days after the furnishing of 
such proof. Fire Ass’n of Philadelphia v. Strayhorn (Tex. Com. App.) 211 S. W. 
447; Springfield Fire & Marine Ins. Co. v. Brown (Tex. Civ. App.) 13 S.W.(2d) 
916; Home Ins. Co. v. Bennett (Tex. Civ. App.) 9 S.W.(2d) 432. 

For the reasons noted, the judgment of the trial court is reversed, and judg- 
ment is here rendered for appellant. 

PROPECK v. FARMERS’ MUT. INS. ASS’N OF GRAYSON COUNTY. 
No. 11307. 
Court of Civil Appeals of Texas. Dallas. July 1, 1933. 
Rehearing Denied Sept. 23, 1933. 
63 Southwestern Reporter (2d) 227. 





1. INSURANCE. 

Supplemental petition of insured, suing on mutual fire policy, alleging that 
membership in insurer was never forfeited, that he was in good standing, and 
that insurer admitted liability, entitled insured to show estoppel and waiver of 
claimed forfeiture because of late payment of assessment. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

2 INSURANCE. 

That insurer received belated assessment from insured day after fire, received 
report of fire and damages signed by authorized representative and insured, did 
not declare forfeiture, but collected assessments on remaining coverage on 
buildings not burned, established waiver of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 392[6].) 

3. INSURANCE. 

When insurer has knowledge of facts constituting forfeiture of policy, any 
unequivocal act after forfeiture becomes absolute, recognizing continuance of 
policy or inconsistent with forfeiture, constitutes waiver thereof. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

4. INSURANCE. 

Insurer held estopped to set up forfeiture because of insured’s belated pay- 
ment of assessment, where insurer did not deny liability when payment was 
demanded for loss, but requested insured to first try to collect from railroad 
allegedly setting fire. 

(For other cases, see Insurance, Dec. Dig. § 391.) 

3. INSURANCE. 

Insurer, which, with notice of facts which will relieve it of liability for 
loss already sustained, requires or induces insured to incur expense or trouble, 
's estopped from insisting on pre-existing cause of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

Appeal from Grayson County Court; A. S. Noble, Judge. 

\ction by Le Roy Propeck against the Farmers’ Mutual Insurance Associa- 
tion of Grayson County. From the judgment, plaintiff appeals. 

Reversed and rendered. 

J. H. Randell, of Denison, for appellant. 

B. F. Gafford, of Sherman, for appellee. 
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Looney, Justice. 

Appellant, Le Roy Propeck, sued Farmers’ Mutual Insurance Association of 
Grayson county, Tex., on a fire insurance contract to recover for the destruction 
of a barn and contents, alleged to have been destroyed within the terms of the 
policy, and, from an adverse judgment, prosecutes this appeal. 

Appellee is a mutual fire insurance association that insures its members on 
the assessment plan; the provision of the policy and by-laws of the association 
constitute the contract between the parties. Appellant’s policy was issued May 
12, 1923, covering a dwelling in the sum of $800, contents $200, a barn $500, and 
its contents $200, a total of $1,700, the premium being 25 cents per $100, making 
each assessment $4.25. Prior to October 1, 1930, appellant paid all assessments 
tevied under the contract, but on that date failed to pay, hence became delin- 
quent on an assessment, of which he was duly notified, and, while in this state 
of delinquency, his barn and its contents were destroyed by fire. On the day 
cf the fire, October 15, 1930, but after its occurrence, appellant remitted the 
belated assessment, which was received the following day and retained by appel- 
jee. Also on the day following the fire Mr. G. W. Brown, a director and a duly 
authorized representative of appellee, visited appellant’s farm, inspected the burnt 
premises, made up a written report of the fire and damage, which was signed by 
Mr. Brown and appellant, and delivered to appellee. The by-law and policy pro- 
visions (blended) provide in substance that, should a member fail, refuse, or 
neglect to pay an assessment on the 30th day after the same is made, and notice 
thereof received, a forfeiture Of membership and ail rights and privileges per- 
taining thereto ensue, and the policy becomes null and void, and liability there- 
under automatically ceases, and thus remains, until such time as the assured is 
restored to membership, which takes place on payment of all amounts due the 
association, but the last assessment, being a premium for past protection, shall 
be paid. 

A number of issues were presented, but the paramount question presented 
below, and insisted upon here, 1s reflected by an excerpt from appellee's brief, 
as follows: “Appellee defended on the grounds that appellant became delinquent 
on October 1, 1930, 30 days after the assessment No. 109 was made upon him 
September 1, 1930, and by reason of his failure to pay same on or before that 
date, October 1, 1930. And that being delinquent under sec. 3, art. 5, of the 
by-laws, appellant forteited al! his rights, privileges and membership in the 
association, and his policy became null and void, and that all liabilities of the 
associations thereon automatically ceased.” 

{1, 2] If the case is to be narrowed to the question as stated by appellee, it 
is obvious that the court did not err in rendering judgment for appellee, but we 
cannot assent to the proposition that the case should be determined alone on 
the facts mentioned, because, as we view the record, it appears that, with full 
knowledge of all the facts, appellee treated the contract as continuing, and 
acted in such a way as to estop itself to insist upon forfeiture. However, in this 
connection, appellee contends, in effect, that these issues are not in the case, 
and cannot be considered as basis for judgment, because not pleaded. In this 
we think appellee is in error. In a supplemental petition, appellant alleged, 
among other things, that “his membership was never forfeited, and that he is 
and has always been in good standing as a member of the association. * * * 
The association has never dened liabilty, but it and its president, secretary- 
treasurer, directors and officers, have always admitted liability up to the present 
time, and requested plaintitf not to sue but wait and recover his damages first 
from the Railroad Company for the burning of the insured property. So plain- 
tiff waited, and is still waiting, and also filed suit against the Railway Company 
for the wrongful burning of plaintiff's said barn and contents.” 

We think on a fair, reasonable interpretation of this language, cone most 
favorable to the pleading, that a sufficient predicate is furnished for the admis- 
sion of evidence, both of waiver and estoppel. On these issues, the undisputed 
facts are that the day following the fire appellee received payment of the belated 
assessment, and through an authorized representative received written report 
of the fire and the damages, duly signed by appellant and said representative; 
that, with full knowledge of aappellant’s delinquency and of the facts just stated, 
appellee did not declare a forfeiture, but continued to treat appellant as a 
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member of the association, recognizing the policy as a continuing contract, by 
virtue thereof, regularly levied upon and collected from appellant, assessments 
representing 25 cents per $100 on the remaining coverage of $800 on the dwelling, 
and $200 on contents. These undisputed facts, in our opinion, established waiver. 

[3] The doctrine of waiver was stated by Special Chief Justice Flewellen (of 
the Supreme Court) in Bailey v. Sovereign Camp, W. O. W., 116 Tex. 160, 286 
S. W. 456, 457, 288 S. W. 115, 47 A. L. R. 876, as follows: “When, under a policy 
of insurance, a forfeiture has been worked and the insurer has knowledge of 
the existence of facts which constitute the forfeiture of the certificate or policy, 
any unequivocal act done after the forfeiture has become absolute, which recog- 
nizes the continued existence ot the certificate or policy, or which ‘s wholly 
inconsistent with a forfeiture, will constitute a waiver thereof. See Calhoun v. 
The Maccabees (Tex. Com. App.) 241 S. W. 101, and cases therein cited.” To 
the same effect see: Fidelity Lloyds v. Geddie (Tex. Com. App.) 296 S. W. 500; 
Stone v. Brady Mutual Life Ins. Ass'n (Tex. Civ. App.) 2 S.W.(2d) 538; Glens 
eos Ins. Co. v. Bendy (Vex. Civ. App.) 39 S.W.(2d) 628, 631 [affirme d (Tex. 

Com. App.) see 58 S.W.(2d) 1]; 24 Tex. Jur. 883, 885, § 151. 

|4] It further appears that, when payment was demanded of it, appellee did 
not deny liability, but requested appellant to wait and first try to collect damages 
trom the Missouri-Kansas & Texas Railway Company (allegedly responsible for 
the fire); that, as requested, appellant endeavored to settle with the railroad 
company, but, failing, filed suit against said company before the institution of 
the present suit against appellee. These facts are not only cumulative evidence 
of the waiver, but, in our opinion, are sufficient to estop appellee to insist upon 
forfeiture as a bar to plaintiff's right to recover. 

[5] The doctrine is well recognized that, when an insurer with notice of 
facts which, if insisted upon, will relieve of liability for a loss which has occurred 
thereafter requires or induces the insured to incur expense or trouble, such 
insurer is thereby estopped from afterwards insisting upon the pre-existing cause 
of forfeiture. 10 R. C. L. 814, § 121. 

[6] The policy being a liquidated demand for $500 the amount for which the 
barn was insured the jury having found that the contents destroyed were of the 
value of $8, and in view of the undisputed facts as to waiver and estoppel, we 
think the court below should have instructed verdict and rendered judgment for 
$508 in favor of appellant. In this situation, it becomes our duty to render such 
judgment as the court below should have rendered on the undisputed facts; 
therefore it is ordered and adjudged that Le Roy Propeck do have and recover of 
and from the Farmers’ Mutual Insurance Association of Grayson county, Tex., 
a corporation, the sum of $508, with 6 per cent. interest thereon per annum from 
March 8, 1932, and for all costs of this and of the court below, for which he may 
have execution; and it is further ordered that the association and its managing 
officials be and are hereby directed to take the necessary steps, as authorized 
by its constitution and by-laws, to levy and collect from its members necessary 
assessments to pay this judgment and court costs. 

Reversed and rendered. 
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NORTHWESTERN FIRE & MARINE INS. CO. v. FRED T. LEY & CO., 
Inc., et al. 
Supreme Court, Erie County. May 4, 1932. 
206 New York Supplement 172. 
1, INSURANCE. 

Charter agreement that rent for scow included insurance, and lessor's letter 
regarding responsibility for loss, relieved lessee of liability for loss of scow, and 
deprived insurer as subrogee of claim againt lessee for its negligence. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

2. INSURANCE. 

Evidence, in insurer’s action to recover payment made for loss of leased 
scow, established that lessee was negligent in mooring scow, and in failing to 
adopt reasonable means for its protection while storm was in progress 

(For other cases, see Insurance, Dec. Dig. §$ 606[3].) 

3. INSURANCE. 

Evidence, in insurer's action to recover payment made for loss of scow, 
established that payment was in compromise of insured'’s claim for loss. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

5. INSURANCE. 

Insurer making payment for loss of leased scow, in compromise of insured’s 
claim, not knowing that insured released its lessee from liability, in absence of 
jraud, waived claim, as subrogee, against insured or its lessee for lessee’s negli- 
gence. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

6. INSURANCE. 

Lessor of leased scow could not assert claim against lessee for any part of 
general average in case of loss, where there was total loss of scow and com- 
promise payment by insurer. 

(For other cases, see Insurance, Dec. Dig. $ 606[3].) 

Action by the Northwestern Fire & Marine Insurance Company against Fred 
T. Ley & Company, Incorporated, and the Cowles Towing Company, in which 
ihe Cowles Towing Company filed a counterclaim against its codefendant. 

Judgment dismissing both complaint and counterclaim. 

Judgment affirmed in 238 App. Div. 255, 26 N. Y. S. 517. 

Gurke & Desmond, of Burfalo (Charles S. Desmond, of Buffalo, of counsel), 
tor plaintiff. 

Falk, Phillips, Twelvetrees & Falk, of Buffalo (Frederic R. Twelvetrees, of 
Buffalo, of counsel), for defendant Fred T. Ley & Co., Inc. 

Stanley & Gidley, of Buffalo (Arthur E. Otten, of Buffalo, of counsel), for 
defendant Cowles Towing Co. 

MacGrecor, Justice. 

The plaintiff issued a policy of marine insurance to the defendant Cowles 
Towing Company covering a scow known as NFP No. 8. This policy contained 
the usual subrogation agreement. The scow was leased to the defendant Fred 
T. Ley & Co., Inc.. by the Cowles Towing Cempany under an alleged agreement 
that the rental price included insurance, and that the lessee was relieved from 
responsibility for loss. The scow was damaged by storm. It is the claim that 
the damage resulted from the negligence of the lessee in failing to properly pro- 
tect the scow against damage by storm. The plaintiff paid $6,000 to the lessor and 
the lessor retained the scow. ‘The plaintiff claims that at the time of payment 
it had no knowledge that the lessee had been released from liability. The plain- 
uff asks for judgment in the alternative. lf there was no agreement between 
the lessor and lessee that the lessee was released from liability, then for judg- 
ment under the subrogation clause of the policy against the lessee for its negli- 
gence resulting in damage to the scow to the extent of the amount paid to the 
lessor; if there was such an agreement, then for judgment against the lessor to 
recover the amount paid to the lessor under the policy through mistake of fact. 

The defendant Fred T. Ley & Co., Inc., contends that the defendant Cowles 
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Towing Company, by the terms of the charter agreement, released it from 
liability except to the extent of $100 general average and also that it was not 
guilty of any negligence resulting in the loss. 

The defendant Cowles Towing Company contends that it did not release the 
Ley company from liability and that it was guilty of negligence resulting in 
the loss, and also contends that conceding the release from liability there can 
be no recovery against it because of the fact that the payment by the plaintiff 
to it was in compromise of the claim. 

[1] The charter agreement was very informal. The documentary evidence 
of the contract was an order blank and several letters. The Cowles Company 
agreed with the Ley company that the rental of the scow should be $12 per day, 
including insurance. In one of the letters the Cowles Company said, “You are 
relieved of all responsibility excepting the deductible average in case of a loss 
or disaster.” 

It is established by the cvidence in the case that the Ley company was relieved 
irom liability. The effect of this release was to deprive the plaintiff of any rights 
under the subrogation clause as against the Ley company for its negligence, if 
any. Fayerweather v. Phenix Insurance Co., 118 N. Y. 324, 23 N. E. 192, 6 L. R. 
A. 805. 

[2] One of the questions sharply litigated upon the trial was as to the 
negligence of the Ley company. It is unnecessary to rehearse in detail the testi- 
mony bearing upon that point. It is established by a preponderance of the 
evidence that the Ley company tailed to exercise reasonable care as to the moor- 
ing of the scow in the light of the knowledge that it had or should have had as 
to the approaching storm and also was negligent in failing to use reasonable 
diligence while the storm was in progress. It should have been apparent to a 
person of reasonable prudence that no vessel should have been left in the place 
in which it was without constant watch and adopting means and methods for its 
protection if a storm should arise. I, therefore, determine as a matter of fact 
that the Ley company was guilty of negligence. 

[3] A more difficult question of fact is presented as to whether the $6,000 
was paid by the plaintiff in payment of the loss or in compromise of the claim 
for loss. 

The date of the loss was September 27, 1930. Payment was made by the 
aintiff to the Cowles Towing Company of the $6,000 by draft dated January 
, 1931, which recited that it was in full settlement of compromised total loss. 

The plaintiff claims that the amount paid was not in compromise but was 
a settlement agreed upon as the amount of the loss and that it was paid without 
knowledge of the fact that the Ley company had been released from liability 
and that the provisions of the policy as to its subrogation rights. had been 
violated. ; 


l 
3 


The evidence established the fact that the plaintiff did not have knowledge 
at the time of payment of the terms of the charter agreement. It did have 
knowledge that there was a written agreement, but the money was paid under a 
belief that its right, if any, of recovery aganst the Ley company wag unimpaired. 
The evidence, however, establishes the fact that the plaintiff considered the loss 
a total one. The amount of the policy was $7,500. It paid $6,000. There is no 
testimony as to face to face negotiations between the plaintiff and the Cowles 
Towing Company. In view of the death of Mr. Cowles, what he actually said 
or did is unknown except as may be deducted from the documentary evidence 
and the statement of the representatives of both parties. It is probable, how- 
ever, that if he were alive that much could be added. The plaintiff and he nego- 
tiated through representatives, and the circumstantial evidence drawn from the 
oral and documentary evidence culminating in the actual payment of the money 
indicates quite clearly that the plaintiff was seeking to avoid the payment of 
the total loss and thus save itself some money. 


It does not appear from the evidence in the case that there was any inten- 
tional deception by Cowles. In fact, it might be inferred from some of the docu- 
mentary evidence that he was not aware that he had released the Ley company 
from liability. 

[4] The plaintiff does not claim that there was any fraud. Nor does counsel 
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claim fraud. This court cannot change the Tasis of the action. Dudley v. 
Scranton, 57 N. Y. 424. 

[5] The rule applicable to this situation is sell stated in the case of Smith 
v. Glens Falls Ins. Co., 62 N. Y. 85, 87: “The settlement and contract to pay a 
specified sum operates as a waiver of any warranty in the policy unless the 
settlement and contract were procured by the fraud of the assured, and this is 
not found and scarcely claimed. It is said that the company did not know of 
the breach of the warranty at the time of the settlement. The answer is, that 
when the claim was made for the loss the company was required to ascertain 
the facts as to any breach of warranty. If they saw fit to pay the claim, or 
compromise it, or to make a new contract without such examination, it must be 
deemed to have waived it, and in the absence of fraud it cannot afterward avail 
itself of such breach. It cannot urge payment or settlement by mistake on 
account of a want of knowledge of such breach. The time for investigation 
as to breaches of warranty is when a claim is made for payment, and if the 
company elects to pay the claim, or what is equivalent, to adjust it by an inde- 
pendent contract, it cannot afterward, in the absence of fraud, retract or fall 
back upon an alleged breach of warranty.” 

This rule is reiterated in various cases, those most nearly in point being 
Shanahan v. Rochester German Ins. Co., 126 Minn. 373, 148 N. W. 269; Stache 
v. St. Paul F. & M. Ins. Co., 49 Wis. 89, 5 N. W. 36, 35 Am. Rep. 772. Reference 
is also made to the cases of Nat. Life Ins. Co. of United States v. Minch, 53 
N. Y. 144; Mutual Life Ins. Co. of New York v. Wager, 27 Barb. 354, 368: 
Dambmann vy. Schulting, 75 N. Y. 55. 

The plaintiff's counsel relies upon the case of Phoenix Ins. Co. vy. Parsons, 
129 N. Y. 86, 29 N. E. 87. In that case the plaintiff paid the loss. After pay- 
ment it was discovered that by the act of the defendant the right of subrogation 
had been released. The defendant was required to repay the moneys that had 
been paid to him in settlement of the loss. It appears, however, that the full 
amount of the loss was paid to the insured and that there was no compromise. 

[6] There being a total loss and a compromise, there can be no claim upon 
the part of the Cowles Towing Company against the Fred T. Ley & Co., Inc., 
for any of the $100 general average. 

The complaint of the plaintiff is dismissed as to both defendants, with costs, 
and the counterclaim of the defendant Cowles Towing Company against the 
defendant Fred T. Ley & Co., Inc., is dismissed, without costs. 
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ACCIDENT 


SLOAN v. INDEMNITY INS. CO. OF NORTH AMERICA. No. 58. 
District Court, D. Maryland. July 6, 1933. 
4 Federal Supplement 148. 
1. INSURANCE. 

Accident sustained by general manager of glass manufacturing plant whiie 
engaged in polishing glasses in business emergency and in absence of regular 
polisher, where within general manager's duties, held not within exception to 
accident policy providing for reduction in insurance while doing act pertaining to 
more hazardous occupation. 

There was evidence in the case that the occasional polishing of glass 
was within the scope of duties and activities of general manager of the 
business and that it was necessary for him to be personally familiar with 
the work, and that he would in emergency situations, in absence of regular 
glass polisher or his substitute or for their better inspection, polish a 
few glasses himself. There was also evidence that in this particular case 
a prospective customer had ordered sample glasses to be delivered not 
later than named time, and that insured in absence of regular glass polisher 
undertook the polishing himself in order to have glasses delivered on 
time. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

2. INSURANCE. 

Whether injuries sustained by general manager of glass business in under- 
taking to polish glasses occurred after clanging to more hazardous occupation, 
within accident policy provision for reduction in insurance, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

3. INSURANCE. 

Questions of materiality and falsity of answers in application for policy are 
generally for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

4. INSURANCE. 

Insurer in action on accident policy had burden to prove that insured’s 
answers were false and insufficient and given in bad faith, or, if in good faith, 
were false or insufficient and material. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 

5. INSURANCE. 

Whether insured, who designated his office as general manager of glass busi- 
ness and stated his duties as “office and travelling” and “executive duties and 
travelling” in application for accident policy, was guilty of false representations 
avoiding policy, for omission to disclose supervisory duties in factory, held for 
jury. 

The evidence disclosed that insured probably gave larger part of his 
personal attention to travel and the solicitation of customers, but that 
when at the plant he customarily visited several departments at some time 
during each day and occasionally made suggestions or gave instructions 
to the foreman or employees. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

At Law. Action by Dixon C. Sloan against the Indemnity Insurance Com- 
pany of North America. There was a verdict for plaintiff, and defendant moves 
for a new trial. 

Motion denied. 

William A. Gunter, of Cumberland, Md., for plaintiff. 

Walter C. Capper, of Cumberland, Md., for defendant. 

CueEsnvut, District Judge. 

This case was tried at Cumberland at the last May Term of court and 
resulted in a verdict for the plaintiff for $20,500 in a suit upon two accident insur- 
ance policies, being the full amount (without interest) claimed by the plaintiff as 
payable thereunder for the loss of one eye by accidental means. The defendant 
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duly filed a motion for a new trial and counsel has submitted a comprehensive 
brief in support of the motion. 


The points urged in support of the motion are (1) that the court should 
have directed a verdict for the defendant on the ground of false answers by the 
jlaintiff in the written applications attached to the policies, and (2) that if the 
olaintiff was entitled to recovery at all the amount of recovery should have been 
limited to $500 or, in the alternative, to $3750. Requested instructions to this effect 
were duly presented at the trial and were overruled, but the several defences were 
submitted to the jury for their determination of the facts in accordance with the 
applicable law as contained in the oral charge. 

[1] The most important point in the case involves the construction and apphi- 
cation of a particular clause in the insurance policies which, so far as I am 
advised, has not heretofore been deait with in any opinion in this Circuit or in 
the Court of Appeals of Maryland. It is the clause which provides for a reduction 
in the amount of insurance in the event that the insured changes his occupation 
during the life of the policy to one more hazardous, “or while he is dotng any act 
or thing pertaining to any occupation so classified.” It is the contention of the 
defendant that the uncontradicted evidence in the case shows that the accident to 
the plaintiff occurred while he was doing an act pertaining to an occupation morc 
hazardous than that described in the application for the insurance policies, to wit, 
general manager of a glass manufacturing business with office, executive and 
traveling duties, the accident having occurred while the plaintiff, in a business 
emergency due to the necessity of prompt forwarding of certain sample’ tabie 
glasses to a prospective customer and in the absence of the regularly employed 
glass polisher, was himself engaged in polishing glasses by dipping them into an 
acid, some of which splashed up into his eve, necessitating its removal. The defend- 
ant contended that the polishing of glassware was an occupation more hazardous 
than that of a general manager of a glass plant with office, executive and traveling 
duties and that (a) the plaintiff's accident occurred in a more hazardous occupa 
tion than that insured, to which the plaintiff had changed after the issuance of 
the policies, or (b) at least, if the plaintiff had not changed his occupation, the 
accident occurred while he was doing an act pertaining to a more hazardous 
occupation, as classified by the defendant’s manual of rates and risks which pro- 
vided in effect that the maximum amount of insurance for a glass polisher was, 
in this case, limited to $500 for the injury sustained. As a further alternative the 
defendant contended that if the limit of liability under the policy was not $500 
for the reason stated, then the maximum limit recoverable in this case for the 
particular accident was $3750, the limit of the amount payable under the detend- 
ant’s manual to a person injured while acting as a superintendent of a glass works 
as distinguished from a general manager. 

There was evidence in the case on behalf of the plaintiff tending to show that , 
the occasional polishing of glass by the plaintiff was within the scope of his 
duties and activities as general manager of the glass manufacturing business; and 
while the plaintiff did not habitually or customarily personally perform this manual 
labor, yet, as general manager of the factory and business it was necessary fo1 
him to be personally familiar with how the .work should be properly done and 
very occasionally, possibly five or six times a year, he would in an emergency 
situation in the absence of the regular glass polisher or his substitute or for their 
better instruction, polish a few glasses himself. There was also evidence that the 
action of the plaintiff in this particular case was due to an emergency in that a 
certain prospective customer had ordered two sample glasses to be delivered not 
later than a named time; and that the plaintiff had secured this order on a 
travelling trip and on his return had given instructions for the manufacture of 
the samples and had then gone on another trip, and on his return from the latter, 
found the glasses on his desk but only in the “gray” and not polished state. In 
order to have the glasses delivered by the specified time, the glass polisher having 
left the factory for the day, it was necessary for the plaintiff, who was himself 
familiar with the process, to polish the glasses that evening; and the accident 
occurred while he was so doing. 


The question of law thus presented was whether an accident so occurring 
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from an act within the general scope of the duties of a general manager, if so 
found by the jury, was within the coverage of the policies as written with the 
amounts therein specified, or whether it fell within the exception mentioned in the 
policies requiring a reduced amount because the act, although within the duties 
of a general manager as an occasional or sporadic occurrence, was also an act 
pertaining to the habitual occupation of a glass polisher or, in the alternative, 
that of a superintendent of a factory, both risks classified as more hazardous by 
the defendant’s rate manual. The point being a novel one in this jurisdiction, such 
examination of available authorities was made as opportunity afforded during the 
trial. The conclusion then reached was that if the jury found as a fact that the 
act was within the duties of a general manager as specified in the policies, the 
plaintiff was entitled to recover without reductiop in amount. The question oi 
fact was thus left to the jury under appropriate instruction of law to that effect. 
The jury’s verdict established that the particular act was within the scope of tie 
duties of a general manager in this particular case. 


After study of the carefully prepared brief of counsel for the defendant and 
a further and more deliberate study of the ‘authorities, I am confirmed in the 
view of the law announced in the charge to the jury. As the particular point has 
apparently not heretofore been passed upon in Maryland, or in this Fourth Circuit, 
a brief reference to the authorities may be helpful. 

The authorities dealing with this particular clause of the modern accident 
insurance policy are annotated in 22 A. L. R. 780, and 26 A. L. R. 123. It will be 
noted that the policy provides for a reduction in the amount of the insurance in 
two contingencies, (1) where the occupation has been changed to a more hazardous 
one and (2) where the accident results from doing “any act or thing pertaining 
to a more hazardous occupation.” In the earlier forms of accident policies the 
exception was generally limited to a mere change in the occupation. As so se 
the judicial decisions generally took the view that the limitation did not apply i 
the case of an accident resulting from an act pertaining to a more tos Mi 
occupation if the latter was merely incidental or occasional and not as a result of 
a change in general occupation. And it is said that this tendency of judicial deci- 
sion caused the insurers very generally to add the second clause of limitation 
above mentioned. See statement to that effect in Ogilvie v. A&tna Life Insurance 
Co., 189 Cal. 406, 209 P. 26, 30, 26 A. L. R. 122, where the Court said that the 
particular provision was “embodied in defendant’s policies in response to the 
suggestion found in the opinion in the Berliner Case” (Berliner v. Travelers’ 
Ins. Co., 121 Cal. 458, 53 P. 918, 41 L. R. A. 467, 67 Am. St. Rep. 49), “of a 
means by which the insurer might have avoided a result which there followed.” 
That suggestion was in the following language: “If the company intended to say 
to the assured that if he did any act which did not strictly belong to his own 
occupation, but was embraced more properly in some other business, and if thereby 
any harm to him accidentally resulted, that in such event he could claim nothing 
under his policy, it was easy for them to do so in plain language.” In a prefatory 
note in the annotation in 22 A. L. R. 781, it is said by the author, referring to the 
older form of policies, “under which provisions the conclusion was generally 
reached that the classification intended by these provisions was one of occupation, 
and not of particular acts or exposures, and that consequently the fact that the 
insured occasionally performed acts pertaining to a more hazardous occupation 
did not have the effect of reducing the amount of the recovery in case of an 
injury sustained while he was performing such acts.” And in the same note in 
referring to the annotated judicial decisions which deal with the policy in its 
later form, that is, the clause for reduction of liability in cases of “any act or 
thing pertaining to a more hazardous occupation” it is said: “It will be observed 
from the cases that some of the decisions depend upon the conclusion that the 
act which the insured was doing did got pertain to another occupation, while others 
are based on the theory that the act which the insured was doing was one per- 
taining to his occupation as well as to another, as, for example, where a foreman 
was injured while illustrating to an employee how his work should be done; and, 
in others, the view is adopted that the classification intended by the provisions 
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related to a vocation, and not to an occasional act aside from the insured’s usual 
business.” 

In my opinion the principle applied in the cases referred to in the above 
underscoring, which I have supplied, is applicable to this case and properly made 
it a jury issue on the particular point. 

This principle was applied to a somewhat similar factual situation by the 
Circuit Court of Appeals for the 6th Circuit in Gotfredson v. German Commer- 
cial Accident Co., 218 F. 582, 585, L. R. A. 1915D, 312, where the court said. 
“It is not too much to say that the parties here possessed the common knowledge 
that is derived from observation and experience respecting the occasional and 
unexpected necessities which exact of men, whose occupations are not regarded 
as comprising manual labor, the doing of an act which in a literal sense may ve 
called manual labor. It is hardly conceivable that the policy would ever have been 
written and received upon any other understanding. * * * To construe the 
fifteenth clause so as to preclude the insured from doing an isolated act, such as 
the one here involved, would in effect be to prevent an assured from incurring 
such dangers as are essentially incident to the whole business comprised in his 
occupation. It might well be conceded that in such circumstances an employee in 
a particular department, say an insured bookkeeper, could not rightfully have 
operated the elevator even in an emergency; but it would by no means follow 
that the managing proprietor could not have done so.” This case is a leading one, 
at least in the federal courts. Its authority was re-affirmed by the same court in 
Union Indemnity Co. v. Acord, 48 F.(2d) 1084. It was cited with approval by tie 
Circuit Court of Appeals for the 9th Circuit in Reliance Life Insurance Co. v. 
Swanson, 11 F.(2d) 709, 710, and again in Schwartz v. Northern Life Insurance 
Co., 25 F.(2d) 555, 560, and also by the District Court of Texas in Elkins v. 
7Etna Life Ins. Co., 26 F.(2d) 277, 278. 

The same principle is applied by the North Carolina Supreme Court in a 
well reasoned opinion in Smith v. Massachusetts Bonding & Ins. Co., 179 N. C. 
489, 102 S. E. 887, 888, where it was said: “We do not construe the expression 
‘or while doing an act or thing pertaining to any occupation so classed’ as more 
hazardous, to mean that, if the injury is caused by the doing of an act within the 
line or scope of the insured’s employment, if hazardous, he is to be paid oniy tix 
diminished amount of insurance, if it also be an act which pertains to a mor: 
hazardous business, but as meanirig, at most, that if he does a more hazardou: 
act of another occupation, not pertaining to his own, the payment to him shall be 
reduced as specified. * * * Any other construction would make the policy a 
deception and a snare. The one we adopt is a reasonable interpretation of the lan- 
guage used and the only admissible one. Under the other construction, the com- 
pany would be saying to the insured: We accept your risk as a supervisor and 
overseer, but if you do a certain act, which is essential to the proper and full 
performance oi your duties to your employer, you must forfeit the larger part 
of your insurance.” The same principle was also applied in Maine in the case oi 
Thorne y. Casualty Company of America, 106 Me. 274, 76 A. 1100; and in 
Nebraska in Redmond y. United States Health & Accident Insurance Company, 
96 Neb. 744, 148 N. W. 913, although the latter case perhaps goes farther in its 
application of the construction of the policy provision than is required in the 
present case. See, also, Eggenberger v. Guarantee Mutual Accident Ass’n (C. C.) 
41 F. 172, and Zantow v. Old Line Accident Ins. Co., 104 Neb. 655, 178 N. W. 507. 

The numerous cases cited by defendant's counsel are distinguishable. Indeed ] 
have not noted any case, either state or federal, which clearly rejects the principle 
above discussed. The authorities cited by defendant’s counsel do, I think, support, 
by the weight of authority, the conclusion that the policy provision is effective in 
reducing the amount of recovery where the act in question was entirely outside of 
the insured’s duties as described in the policy although the particular act pertain- 
ing to a more hazardous occupation was merely an isolated or sporadic act and not 
incident to a changed occupation. Some authorities have taken a contrary view, 
as for instance, Holiday v.* American Mutual Acc. Ass’n, 103 Iowa, 178, 72 N. W. 
448, 64 Am. St. Rep. 170. 

So far as I have noted, very few if any of the cases cited by defendant's coun- 
sel deal with a situation such as we have here where the act causing the injury 
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was within the general duties of the insured’s occupation as described in the policy, 
although only an occasional one. Ogilvie v. AStna Life Ins. Co., 189 Cal. 406, 209 
P. 26, 29, 26 A. L. R. 116, is the leading authority relied on by the defendant. The 
distinction between the present case and the Ogilvie case is clear. In the latter 
the act causing the injury was not an incident of the insured’s occupation. This ap- 
pears in the following quotation from the court’s opinion: “The defendant con- 
ceded at the trial that the assured had not changed his occupation, but its conten- 
tion was that the manual labor of plowing is not incident to the occupation of 
‘real estate and investments,’ but is an act incident to the occupation of ‘farmer,’ 
‘farm laborer,’ and ‘common laborer,’ each of which was classified by it as ‘hazar- 
dous.’”” And cases where the assured is really engaged in two occupations, one 
covered by the policy and one a more hazardous classification, and where the act 
causing the injury results from the latter, are also distinguishable. See annotation 
in 55 A. L. R. 1057. 

In Richards on Insurance (4th Ed.) § 396, in discussing the exceptions of 
hazardous employment in the accident policy, it is said: “Where a person is insuréd 
as engaged in a certain specified occupation, he may do whatever customarily ap- 
pertains to such an occupation, including acts that may be forbidden by general re- 
strictions of the policy.” See, also, cases reviewed in Couch, Cyclopedia of Insur- 
ance Law, vol. 5, § 1139. 

[2] It seems unnecessary to discuss the defendant’s requested instructions for a 
directed verdict based on the contention that the uncontradicted evidence showed 
that the plaintiff was injured in doing an act “after having changed his occupation 
to one classified by the company as more hazardous” than that stated in the pol- 
icies. This issue was left to the jury for determination on the facts as to whether 
there had been such a change in occupation. This is the usual and required course 
where there is substantial evidence in support of the plaintiff’s case, as there was 
here. Garrison v. United States (C. C. A. 4) 62 F.(2d) 41, 42; Federal Life Ins. 
Co. v. Bailey (C. C. A. 8) 13 F.(2d) 113, 114. 

[3-5] I think it sufficient to comment briefly only on the defendant’s contention 
that an absolute verdict should have been directed for the defendant on the ground 
of false answers in the applications. This was an affirmative defence as to which 
the defendant had the burden of proof. Ordinarily it is a question for the jury. 
The defendant therefore had the burden of establishing that the answers were false 
and insufficient and given in bad faith or, if in good faith, were nevertheless false 
or, insufficient and material. And materiality is itself in insurance law ordinarily a 
question of fact for the jury. Certainly there was in this case no basis for a 
directed verdict in favor of the defendant on the issue as to the plaintiff’s good 
faith in making the answers; but it is contended by the defendant that the uncon- 
tradicted evidence showed that the information as to the plaintiff's duties was 
materially defective. I cannot reach that conclusion. Here the defendant’s principal 
argument is that the plaintiff’s duties as described by him classified him according 
to the defendant’s manual as a factory superintendent rather than as a general 
manager. But the terms “manager,” “general manager” and “superintendent” have 
no absolute and precise meaning apart from the nature and customs of the busi- 
ness to which they pertain. They are to some extent at least relative terms. To 
determine their relation to any particular business resort is necessary to the tes- 
timony to show the size, character and nature and customs of the business. Here 
the testimony showed that the particular business was a glass factory employing 
200 to 300 men; that the plaintiff and his. brother were the proprietors and gen- 
eral managers of the business and that probably the larger part of the plaintiff's 
personal attention was given to travel in the solicitation of customers, but that 
when at the plant he customarily visited the several departments of the plant at 
some time during each day and occasionally made suggestions or gave instruc- 
tions to the foreman or employees. In one sense it might be said that when at the 
plant he had general supervisory duty over the whole of the business. The po- 
sition which he occupied, however, was called “general manager” and I do not 
think it can be said as a matter of law from the uncontradicted testimony that 
this designation of his office and duties was clearly inappropriate. 

Nor should his answers in the applications for the policies of “office and 
travelling” and “executive duties and travelling” to the question “state fully your 
duties” be construed as excluding any and all activities other than those physically 
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performed in an office or while travelling. The answer must fairly be considered 
in relation to the other answers in the application which told the Insurance Com- 
pany that the business of the applicant was that of a manufacturer of glass and 
that he was the general manager of the business. While the question was “State 
the duties of your occupation fully,” it may be noted that the answer was not 
“office and travelling only” or “executive duties and travelling only.” It is true 
that literally the question, including the word “fully,” is susceptible of requiring 
an answer that would describe with great minituae and detail every act no matter 
how minor and casual, performed by the plaintiff in his occupation. But reference 
to the original application attached to the policy shows that no such minute de- 
tail could have been reasonably intended in view of the limitation of physical 
space afforded for the answers. Nor should we entirely disregard the well known 
method of business in writing these accident policies. Indeed the testimony in 
the case to some extent indicates the practice. They are written locally by an 
agent and the amount of detailed information required in the application for an 
accident policy is generally very greatly less than the much more comprehensive 
and detailed examination and answers required in the life insurance policy. It ts 
suggested by the defendant that there was ample space provided for the insured 
to have personally written in, or request the agent to write in, a short phrase to 
the effect that the plaintiff was a superintendent of the business in addition to of- 
fice, executive and travelling duties. But there is nothing in this case to indicate 
that either the plaintiff or the defendant’s agent made any distinction between the 
term “general manager’ and “superintendent” or that the plaintiff knew that a 
general manager was classified differently from that of a superintendent in the 
defendant’s rate manual. Even, therefore, if the term superintendent were proper- 
ly applicable to the plaintiff's duties (a conclusion which was not inescapable un- 
der the testimony) there is nothing to show that the plaintiff knew this. Further- 
more and perhaps more importantly, the defendant was affirmatively advised by 
the plaintiff’s answers that he was the general manager of a glass manufacturing 
business, which would reasonably imply that he had incidental duties more exten- 
sive than those necessarily physically performed in the office and while travelling. 
(In the later policy issued by the same company, the plaintiff’s answer to this 
question was “executive duties and travelling.” Here again the term “executive” 
is of no certain and definite meaning apart from the nature and customs of the 
particular business). If the defendant had desired more particular and precise 
information as to the details of the plaintiff’s duties for his proper classification 
under its rate manual which was in its possesion and not known to him, further 
and more particular questions could have been submitted before the acceptance of 
the risk. 

The issue here involved was fully submitted to the jury. In my opinion it 
could not properly have been treated otherwise. It was so held in Business Men's 
Assur. Co. of America y. Campbell (C. C. A. 8) 6 F.(2d) 540: Id. (C. C. A.) 18 
F.(2d) 223, in a case involving a quite similar situation. See, also, Redmond vy. 
United States Health & Accident Ins. Co., 96 Neb. 744, 148 N. W. 913: Warren 
v. Globe Indemnity Co., 170 Wis. 600, 176 N. W. 73. 

Other formal reasons contained in the motion for a new trial have net been 
insisted on in the defendant's brief. I see no occasion to disturb the verdict of the 
jury ,in this case which I think was based on substantial and indeed ample evi- 
dence. 

FIDELITY & CASUALTY CO. OF NEW YORK vy. MARTIN: No. 6930. 

Circuit Court of Appeals, Ninth Circuit. July 27, 1933. 
66 Federal Reporter (2d) 438. —~ 
3. INSURANCE. 


Whether pick-up body type of automobile was a “private passenger automo- 
bile” within personal automobile accident policy held question of fact, not of law, 
under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. INSURANCE. 


Evidence sustained implied finding that pick-up body type of automobile was 
a “private passenger automobile” within personal automobile accident policy. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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Appeal from the District Court of the United States for the District of Mon- 
tana; George M. Bourquin, Judge. 

Action by Ines Martin against the Fidelity & Casualty Company of New 
York. From a judgment for plaintiff on a directed verdict, defendant appeals. 

Affirmed. 

Howard Toole and Brice Toole, both of Missoula, Mont., for appellant. 

John E. Patterson and Edward C. Mulroney, both of Missoula, Mont., for 
appellee. 

Before Wilbur and Sawtelle, Circuit Judges, and Norcross, District Judge. 

Wirszur, Circuit Judge. 

This action was brought by Ines Martin against the Fidelity & Casualty — 
pany of New York to recover $5,000 under an accident insurance policy called < 
“personal automobile accident policy,” issued to her husband, Teddy Martin, by 
that company, in which she was named as beneficiary in case of the death of the 
insured. 

The insurance contract in question contained the following provisions: 

“The Fidelity and Casualty Company of New York does hereby insure the 
persons named in Statement A of the copy of the application in the principal sum 
and weekly indemnity hereinafter specified, against— 

‘Bodily injury sustained during the term of one year from noon, 
time, of the day this policy is dated, through accidental means— 

“(1) While riding in or on, driving, operating, demonstrating, or while crank- 
ing, adjusting, repairing, a private passenger automobile.” 

\lso, there are “Additional Provisions” as follows: 

This insurance shall not cover * * * injuries 
by the insured: * * * 

‘3. While riding or driving in or on any motorcycle, automobile truck. * * * ” 

In case of death resulting from such bodily injuries within ninety days there- 
after, the insurance company agreed to pay the beneficiary $5,000. While the pol- 
icy was in effect on July 24, 1931, the insured, while driving alone in an automo- 
hile called a “Ford Roadster Pick-up,” was struck by a passenger train of the 
Chicago, Milwaukee, St. Paul & Pacific Railway Company at a grade crossing in 
Mineral county, Mont., and instantly killed. He had left his place of business 
about noon, after having had lunch at his home, and had started in 
hile on a fishing trip for the remainder of the day. 

The insured was a merchant operating a general store in Alberton, Mont. He 
purchased an automobile called a “Ford Roadster Pick-up closed cab” in 1929, 
and on June 24, 1931, obtained the policy in question. 

Roy Anderson, a Ford salesman, testified that the car purchased by Mr. Mar- 
tin was a Ford roadster, pick-up body, and not a truck; that ‘ 


standard 


fatal or otherwise sustained 


said automo- 


‘it is classified as a 


ommercial car, and under the commercial cars as a roadster, pick-up body”; that 
“a roadster, pick-up body, has the same chassis that a coupe or a sedan has, and 
the motor, wheels, everything, is the same; 


; it is the same in every particular, ex- 
cept the back end, and it has the same seating capacity as the coupe. We also 
handle Ford trucks. The trucks are distinguished from the pick-ups by having 
longer wheel hase, the wheel base is longer, and they are built heavier. The 
chassis of the truck is not the same as that of the pick-up. They are two differ- 
ent chassis. They are not the same. The motors are the same in both cars, or 
were at that time.” 

He testified that the removable box at the back end of the pick-up car was 54 
inches long, 43 inches wide, and 13 inches deep, and stated that the “primary ob- 
ject of putting it on was to carry loads.” When asked if practically every one of 
such cars sold by their agency was used commercially in stores and for ‘delivery, 
answered: “Not all of them, but 9 out of 10 of them carry burdens and not per- 
sons, and property and not people.” 

H. O. Bell, the Ford dealer, was called by the defendant. He testified that 
he body on the car in question was called a roadster pick-up. 

“It has a removable box in the back end and a passenger seat in front. It 
is a closed cab. As to that cab not being like the passenger seat, however, that is, 
that the cab goes on the roadster pick-up and on no other, I will answer no. * * * 
It has a Model A chassis. * * * In our territory we sell most of them to stores 
for delivery and things like that. * * * As vehicles the roadster pick-up and the 





144 The Insurance Law Journal, Vol. 82 [Jan., 1934 


five-passenger sedan serve different purposes, one has a more general use that 
it can be put to than the other. I should say that the so-called five-passenger se- 
dan is strictly for passenger purposes and the pick-up is more for commercial 
purposes. 

The car was used by the insured both for pleasure and business purposes. 
His son, who worked in the store with his father, testified: 

“That car was also used by others and by myself. I made small deliveries 
with it for the store; my father, however, did not do so, he never delivered any- 
thing in it to my knowledge, that is, from the store; I was right in the store. I 
also used the car for pleasure purposes. * * * It was used by my father for pleas- 
ure purposes only. * * * 

“My father operated a general store at Alberton. In addition to the use 
which was made of the car by my father that car was used in and around the 
town of Alberton for small deliveries from the store. I did, myself, drive the 
car and deliver articles from the store to patrons of the store; that, however, 
was not necessarily the purpose for which the car was bought. At that time my 
father had a large car, a passenger car, but he didn’t like to drive it. It was a 
‘Cadillac. * * * That car was sometimes used by us as a pleasure car. * * *” The 
car in question “was purchased early in 1929, During that period from the time 
it was purchased until the time it was destroyed by the train it was used by the 
store practically continuously during the day time except when my father had it 
out some place. * * * It bore a truck license. * * * The heavy hauling about the 
store wds done by a garage man in Alberton; by that I mean the large loads, the 
large freighting, in excess of the amount the Ford would carry. Occasionally we 
hauled in the Ford lighter loads, small parcels, between the depot and the store. 
* * * During that time my father never, to my knowledge, made any deliveries 
of any kind; it wasn’t his duty around the store to make deliveries; he managed 
it and I made the deliveries; we had this Ford for that purpose.” 

Mrs. Martin, the widow of the deceased; testified as to the use of the Ford 
pick-up as follows: “Well we just used it for light general delivery around the 
store; anyone come in and ask for anything we would just take it to them; not 
very often, though, they didn’t use it; Mr. Martin used it for pleasure an awful 
lot. * * * I don’t know about how often on an average, per day or per week, it 
was used, but lots of days there were no deliveries, and for two or three days 
there wouldn’t be any, and then there would be some, maybe the next day there 
would be one or two or three—maybe the next day none at all. * * * Mr. Martin 
and I used it to go on trips a lot.” 

The appellant insurance company with other casualty insurance companies is- 
sued an “Automobile Casualty Manual” containing the following “General Rules”: 
“General Rules 
“Definition of Automobile Risks. 


“1. For the purposes of Public Liability, and property Damage insurance, all 
motor-vehicles have been divided into four general classes and are defined as 
as follows: 

“Private Passenger Automobile: * * * 

“(b) Any gas or steam automobile of the private passenger type that has 
heen altered by the attachment of a small box, or that is of the so-called delivery 
sedan or pick-up body type, and is used to permit artisans, mechanics, or con- 
tractors to transport tools and materials, or to permit salesmen to carry samples, 
excluding, however, wholesale or retail delivery. * * * 

“Commercial Automobiles : 

“(a) Any automobile of the truck or delivery type used for the transportation 
or delivery of goods or merchandise and other business uses, including occasional 
pleasure use for the named insured’s family * * *. 

“Any automobile of the private passenger type which has been altered to 
permit the transportation of goods or merchandise for wholesale or retail de- 
livery or any automobile of the so-called delivery sedan or any or pick-up body 
type that is used for wholesale or retail delivery.’ (Italics ours.) 

[1] While these rules are adopted for another purpose by the appellant in- 
surance company and are not binding either on the insured or the insurance com- 
pany, they at least constitute an admission by the company that a Ford pick-up 
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body type of automobile may be considered as a “private passenger automobile” 
under certain circumstances. 

[2] At the conclusion of the evidence both sides moved for a directed verdict. 
Plaintiff's motion was granted, and a verdict and judgment was rendered for the 
face value of the policy. The insurance company appeals from the judgment. 
As stated by the Circuit Court of Appeals for the Eighth Circuit, speaking 
through District Judge Wyman in Detroit Fidelity & Surety Co. v. U. S., 59 F. 
(2d) 565, 566: “Since both sides moved for a directed verdict, the determination 
of the facts in the case by the court has the same force and effect as a verdict of 
a jury, and the decision, if supported by any substantial evidence, cannot be dis- 
turbed on appeal.” 

In Williams v. Vreeland, 250 U. S. 295, 39 S. Ct. 438, 439, 63 L. Ed. 989, 3 A. 
L. R. 1038, Justice McReynolds, speaking for the Supreme Court, stated the rule 
for the reviewing court in such a case as follows: “The established rule is: - 
‘Where both parties request a peremptory instruction and do nothing more they 
thereby assume the facts to be undisputed and, in effect, submit to the trial judge 
the determination of the inferences proper to be drawn therefrom.’ And upon 
review a finding of fact by the trial court under such circumstances must stand 
it the record discloses substantial evidence to support it.” 

[3, 4] The primary question for our consideration is whether or not the im- 
plied finding of fact by the trial judge that the deceased was riding in a “private 
passenger automobile” is without substantial evidence to support it. That it was 
a private automobile carrying a passenger is conceded. That it was carrying 
nothing else except fishing apparatus is clear. That it was equipped to carry 
freight (750 pounds) is equally plain. If, under the evidence, the ultimate ques- 
tion involved is one of fact, the decision of the trial court is supported by sub- 
stantial evidence. We see no escape from the proposition that under the evidence 
the question was one of fact. If the car had been a Ford roadster equipped to 
carry passengers only, or a heavy truck solely adapted to carry freight, and the 
necessary attendants and operators, no doubt the question of the applicability of 
the policy of insurance to accidents occurring therein would be a question of law, 
but, where .the automobile is of the character disclosed by the evidence, its classi- 
fication is one of fact to be determined by the court or jury, as the case may be. 
This conclusion finds support in a decision by the District Court of Appeal, First 
District, First Division of California, in Poncino v. Sierra Nevada Life & Cas- 
ualty Co., 104 Cal. App. 671, 286 P. 729. The case of Lloyd v. Columbia Mut. 
Life Ins. Co., 200 N. C. 722, 158 S. E. 386, cited by appellant, has no application 
to the case at bar. The terms of the policy were different and the vehicle used 
by the insured was a 1% ton truck. 

In reaching this conclusion, it should be added that the policy furnishes no 
clue for the distinction made between injuries occurring to the insured while rid- 
ing in a private passenger automobile and in or on a truck. If the distinction is 
not purely arbitrary, as it might be, we discern no reason for concluding that the 
insured incurred a greater hazard while riding in the Ford pick-up body automo- 


hile than in the Ford roadster, under the circumstances disclosed by the evidence. 
Tudgment affirmed. 





NEW YORK LIFE INS. CO. v. ANDERSON. No. 9590. 
Circuit Court of Appeals, Eighth Circuit. July 27, 1933. 
66 Federal Reporter (2d) 705. 
1. INSURANCE. 


In action on accident: clause in life policy, coroner’s certificate was net 
admissible to prove suicide, since suicide was not a “fact” within statute provid- 
ing that coroner’s certificate should be prima facie evidence of any “facts” therein 
stated (Minn. St. 1927, § 5366). 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

3. INSURANCE. 


Insurer’s motion for directed verdict on ground that alleged accidental death 
was suicidal should be granted where, viewing evidence most favorably to bene- 
ficiary, all reasonable men would be compelled to find that death was suicidal. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 
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4. INSURANCE. ad 

Presumption is that death was not suicidal. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

5. INSURANCE. . ; 

Where evidence is reasonably consistent with hypothesis that death was not 
suicidal, presumption against suicide may prevail, but not where uncontroverted 
evidence, direct or circumstantial, shows suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

6. INSURANCE. 

Evidence as to insured’s death /eld insufficient to sustain any reasonable 
hypothesis of death by accidental means, but compatible only with hypothesis of 
suicide with rifle. 

Evidence showed that insured was found early in the morning in the 
basement of store where he worked, lying somewhat on his right side, 
with a bullet hole in his right temple about which there were powder 
burns and signed hair, and a .22 rifle with the barrel pointing towards his 
feet by his right side; that insured was right-handed, had no married or 
financial troubles, but was a heavy drinker, and was quarrelsome only 
when drinking, and had been threatened with discharge the next time he 
got drunk; that he was drunk the day before, and had previously talked 
of suicide to end his troubles; that the store had not been disturbed, 
insured’s clothes were in order, there was no sign that he had slipped; 
and that the rifle belonged to another employee and was kept at the store. 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 

7. INSURANCE. 

Hypothesis of insured’s death by accident must be based on facts and cir 
cumstances indicating death by accident. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

8 INSURANCE. 

Presumption against insured’s suicide disappears when overcome by evidenc: 
of suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

9. INSURANCE. 

Burden is on beneficiary of accident policy to show that insured’s death was 
caused by external, violent, and accidental means, where insurer defends on ground 
of suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

10. INSURANCE. 

Where beneficiary sued only for double indemnity provided for accidental 
death and insurer claimed suicide, instruction that, if evidence as to cause of 
death was in equipoise, beneficiary could recover face of policy, held reversible 
error, where verdict was for face of policy. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

_ Appeal from the District Court of the United States for the District of 
Minnesota; John B. Sanborn, Judge. 

Suit by Stella Anderson against the New York Life Insurance Company. 

From a judgment for plaintiff, defendant appeals. 


Reversed and remanded, with directions. 


M. J. Doherty, of St. Paul, Minn. (Doherty, Rumble, Bunn & Butler, of St. 
Paul, Minn., on the brief), for appellant. 

Charles A. Lyche, of Grand Forks, N. D. (NF. Field, of Fergus Falls, 
Minn., on the brief), for appellee. 

Before Kenyon and Van Valkenburgh, Circuit Judges, and Dewey, District 
Judge. 

Dewey, District Judge. 

The suit was brought to recover on a life insurance policy and the provisions 
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therein for the payment of double indemnity where death results solely througi 
accidental means; the defense, suicide. 

The policy was issued to Arthur E. Anderson on April 6, 1931, and provided 
for payment to his wife, Stella Anderson, as beneficiary, in the sum of $2,000, 
and for double indemnity, or $4,000, in case death resulted from accident. The 
defendant relies upon a provision of the policy providing that “in the event of 
self-destruction during the first two insurance years, * *' * the insurance 
under this policy shall be a sum equal to the premiums thereon which have beet 
paid to and received by the company and no more.” 


The complaint alleges that on the 22d day of July, 1931, the said Arthur E 
Anderson died from a gunshot wound as a result of an accident, as defined in 
said life insurance policy under the head “Double Indemnity.” The answer admits 
and alleges that the said Arthur E. Anderson died on or about the 22d day of 
July, 1931, but that his death resulted from self-destruction. The answer alleges ° 
and the reply admits a tender to plaintiff of $29.52, the amount of the premium 
paid to and received by the insurance company. The trial court overruled a motion 
tor a directed verdict in favor of the defendant made at the close of all the evi- 
dence. The case was submitted to a jury, and a verdict returned for $2,000, and 
judgment entered thereon in favor of the plaintiff and against the defendant. The 
latter, appellant here, has appealed to this court on assignments of error by the 
trial court, in substance, first, in refusing to admit in evidence the coroner's 
certificate of death of Arthur E. Anderson; second, in denying the motion made 
by the defendant at the close of the case for a directed verdict; third, in charging 
the jury that, “if the facts and circumstances established by the evidence in this 
case are just as consistent with the theory that Mr. Anderson was killed acci- 
dentally as they are with the theory that he killed himself, then Mrs. Anderson 
would be entitled to $2,000, or the face of the policy”; and, fourth, in charging 


the jury that “since normal men cling to life, there is the presumption that death 
is not the result of suicide.” 


{1, 2] The trial court was correct in refusing to admit in evidence the cor- 
oner’s certificate. The statutes of Minnesota provide for the making and recording 
of such certificates, and provide that certified copies thereof “shall be prima facie 
evidence of the fact therein stated in all courts in this state.” Mason’s Minnesota 
Statutes 1927, § 5366. The Supreme Court of Minnesota, in construing this sec- 
tion, held that the word “fact” as used in the statute should be read “facts.” In 
re Estate of Olson, 176 Minn. 360, 223 N. W. 677, 682. Notwithstanding this hold- 
ing, the Supreme Court of Minnesota held, in Backstrom v. New York Life Ins. 
Co., 183 Minn. 384, 236 N. W. 708, that such a certificate was not admissible to 
prove a death to be suicidal on the ground that whether death was suicidal was 
not a “fact” within the meaning of the statute. Appellant insists that this involved 
a construction not only of the statute but of the certificate itself. We think the 
decision is a binding construction of the statute. It is well settled that under the 
so-called Conformity Act of Congress of September 24, 1789, c. 20, § 34, (28 
USCA § 725), the competency of evidence in a civil case must be determined b 
the law of the state where the trial is had. Von Crome v. Travelers’ Ins. Co. 
(C.-C. As) TP Baa): S50: 

As to the second assignment of error, the facts are not greatly in dispute and 
the law appears to be well settled governing the questions raised. 

[3] “The question for the reviewing court must be just the same as in. any 
other kind of a lawsuit tried by a jury. Does the evidence, taken in the most 
favorable light for plaintiff, compel all reasonable men to accept the theory of 
suicide? If so, a verdict will be directed for defendant; otherwise not; and it:’ 
this inquiry, as in every other case where the jury may rightfully refuse to 
accept that theory which is the natural and prima facie correct inference from 
all the facts, there must be some other theory fairly reconcilable with the admitted 
facts, and which is reasonably possible rather than merely fantastic. If all the 
facts indicate suicide, and there is nothing reasonably having a substantial ten- 
dency to show that the death might have occurred in any other way, the issue is 


one of law and not of fact.” Mutual Life Ins. Co. of N. Y. v. Gregg (C. C. A.) 
32 F.(2d) 567, 568. 
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[4] There is a well-establised presumption of law that death is not the result 
of suicide. 

[5] “Where the cause of one’s death is unexplained or undisclosed by evi- 

dence, or where evidence tending to prove self-destruction is contradicted or 
impeached, or some evidence adduced is consistent with a reasonable hypothesis 
that the death was not self-caused, the presumption against suicide or sel{- 
destruction may prevail. But such presumption cannot properly prevail where 
uncontroverted evidence, whether direct or circumstantial, shows how the deat! 
was caused and that it was self-inflicted, and not by accident or the act oi 
another.” New York Life Ins. Co. vy. Weaver (C. C. A.) 8 F.(2d) 680, 682; New 
York Life Ins. Co. v. Bradshaw (C. C. A.) 2 F.(2d) 457, 458; Mutual Life Ins. 
Co. v. Hatten (C. C. A.) 17 F.(2d) 889, 890; ARtna Life Ins. Co. v. Tooley 
(C. C. A.) 16 F.(2d) 243, 244; Mutual Life Ins. Co. v. Gregg, supra; Frankel 
v. New York Life Ins. Co. (C. C. A.) 51 F.(2d) 933, 935; Burkett v. New York 
Life Ins. Co. (C. C. A.) 56 F.(2d) 105, 107. 
_ [6, 7] The question then on this assignment of error, as well as on the ques 
tion of whether the trial court should have given the instruction with reference 
to the presumption of law, of which complaint is made in the fourth assignment 
of error, is whether the trial court as a matter of law should have held that the 
evidence was not sufficient to sustain any reasonable hypothesis of death by acci- 
dental means. : 

The insured, Arthur E. Anderson, worked as a meat cutter for Joseph A. 
McGowan at East’Grand Forks, Minn. Early on the morning of Wednesday, Jul) 
22, 1931, three employees at the store when they came to work found him at the 
farther end of a vegetable room in the basement of the store in a dying condi- 
tion. There was a hole the size of a .22 bullet in his right temple about two inches 
above his right ear, and there were powder burns and his hair was singed around 
the wound about the size of a nickel. There was some blood cn his clothing. He 
was lying on his back but a little on his right side with his head against the north 
wall of the room. His knees were bent just a trifle, not much, but he did not 
have any bend at the hips. A .22 repeating rifle was lying alongside of him on 
his right side and between his body and right arm. The stock of the gun was 
toward and about a foot from the shoulder, and the barrel pointed towards his 
feet. Mr. Anderson had on the regular trousers of his suit, his blue shirt, a white 
butcher jacket and his shoes and socks. His clothes were not ruffled or disturbed 
when found, and the doctor on examination did not find any other cuts or bruises 
on his body other than the wound in his temple. The left eve was congested and 
blackened, and a physician from this inferred that the bullet had taken a some- 
what downward course and had lodged behind and against the left eye. Although 
the wound was probed, the bullet was never removed. 

The gun was owned by Mr. Steen, an employee, who used it occasionally t 
kill hogs. It was kept on the first floor in a room back of the shop, which was 
called the sausage room, and was kept in a corner of the room back of a sta- 
tionary kettle, where it was supported against the wall. The gun the night before 
was unloaded and in the place above described. The cartridges were kept on a 
shelf about eight feet above the floor of the room and were kept in a box in 
which they were purchased, and this box was kept in a cheese box on the shelf. 
The cartridges were known as .22 rifle long. On this morning the box of cart- 
ridges which had been kept on the shelf above was on the work bench opeui. 
A box of spices, used in making sausages, and also kept on the shelf, was on the 
work bench. A partly consumed bottle of milk and some crackers were found in 
a back room, and the keys to the store were found in the front room. Nothing 
about the store had been disturbed. The gun was about 40 to 42 inches in lengti, 
but there are no measurements suggested from the trigger to the muzzle of the 
gun. In the gun was found an exploded shell and four cartridges. 


Mr. Anderson was right-handed, was strong physically, in good health, and 
a good worker. He weighed about 180 pounds, was about 5 feet 8 or 9 inches 
tall, and never worried. He had a rather high head above the ears, an extra- 
ordinary distance one physician testified. He received $30 a week for his services. 
He had to financial troubles, and his wife says that his home relations were 
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happy, that he was kind and affectionate to her and his 4 year old son. He was 
a member of the United Lutheran Church of Grand Forks, and went to church 
with his wife regularly. 

The vegetablt room is about 20 feet long and 4 or 4% feet wide. There was 
shelving on one side of the room, two shelves running the entire length of the 
vegetable cellar on one side and extending out from the wall about 1% feet. 
This shelving was about 2 and 3 feet from the floor and was used for vegetables. 
The floor was of coarse cement, but there were no bumps or raised places on it. 
While there were some boxes and at places some leaves on the floor, there wa: 
no indication that Mr. Anderson had slipped on the floor, and a physician testified 
that, if the gun was discharged and made the wound in his head where the hole 
appeared and extended downward to the left eye, he would slump down immedi- 
ately on the floor at the place where the shot was fired. 


Mr. Anderson had been drinking for two or three days before he was found ° 
in the basement, and when the employees arrived at work that morning they 
thought he might be in the building, and, going down to the cellar, they found the 
heavy wooden door to the vegetable room closed tight. It took some effort t 
open it. There were no windows to that room, and the only light was an electric 
light which turned on from the outside. This electric light was not on that morn- 
ing, but was turned on by the employees before they looked into the room and 
found him. Mr. Anderson never hunted and had never used the gun so far as 
any of the employees of the store ever knew. His employer had left towh about 
a week before and had placed Mr. Anderson in charge of the store. He had the 
only keys to the store room. 

Mr. Steen, the owner of the gun, says that it was never kept in the basement 
or used therein for shooting rats, but Mrs. Anderson testified that she saw her 
husband on two occasions, one the Thursday before his death, carry the gun from 
the basement up to the back room. Her evidence as to seeing her husband bring 
the gun up from the basement is somewhat discredited because on direct exam- 
ination she said she had never seen this gun before her husband's death and her 
statement about having seen him bring it up from the cellar was given in rebuttai 
Mr. Steen, Mr. MicGowan, and the other employees who were witnesses, testified 
they never knew the gun to be in the basement. Mrs. Anderson testified that she 
and her attorney called at the store of Mr. McGowan some time after the deatin 
of Mr. Anderson, and at that time Mr. Kipp, Mr. Parent, and Mr. Steen all told 
her and the attorney that the gun had been used in the basement for shooting 
rats on occasions. All of these witnesses, except Mr. Kipp who was not called 
as a witness, testified that no such statement was made and they never knew of 
the gun being in the basement, so that the evidence as to its ever being in the 
basement other than her testimony as to seeing it brought up by her husbarid can 
nly be considered as affecting the credibility of the witnesses. 

The one fault of Mr. Anderson as disclosed by the evidence was his use of 
intoxicating liquor. He drank considerably and became under the influence ot 
liquor on occasions. His wife says that she never saw him intoxicated, and that 
when he was drinking he came home and went right to bed or was in bed when 
she came home. The proprietor, Mr. McGowan, had some trouble with him in 
connection with his drinking. He laid him off from work on that account about 
two weeks some time in 1928, and he reprimanded him and warned him about his 
drinking in connection with his business several times. The last time he talked to 
Mr. Anderson was when he came back from a trip to Boston in February, 1931. 
He had a talk with Mr. Anderson then and warned him to quit his drinking. He 
told him that if it ever occurred again he was all through with him, and Mr. 
\nderson .promised faithfully that he would be good. Mr. McGowan left Mr. 
Anderson in charge of the store about a week before the latter’s death, and he 
began the use of intoxicating liquor but was not greatly under the influence of 
liquor until the day before he was found in the basement of the store. He was 
drinking the morning of July 21st, and at noon he left the store so intoxicated 
that he staggered, was red in the face and bleary-eyed. One of the employees saw 
him at the state fair that night, and he was then intoxicated; about midnight that 
same night he came into a restaurant and was so intoxicated that an officer told 
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him not to try to drive his car home, and Anderson said he was going to take a 
walk before he went home. Mr. Anderson from the evidence had an unusually 
happy disposition and was a good employee when he was not drinking, but therc 
was a difference in his disposition when he was drinking and avhen he was not. 
When he was drinking, he was kind of ugly, and, when he was not drinking, he 
was just as nice as he could be. When he was drinking, he was quarrelsome 
and became kind of rough. When Mr. Anderson was sober, he was jolly and 
friendly with everybody, but just as soon as he started drinking he was quarrel- 
some. He picked quarrels for seemingly unnecessary reasons, and, when Mr. 
McGowan was away in Boston, Anderson was intoxicated out on the street, weni 
to sleep in a car, and a policeman and others tried to wake him without success, 
and he stayed there most of the night. The morning after he was found in the 
basement, six or seven bottles of vanilla extract were found in his car together 
with an empty flask smelling of liquor, and the extract bottles in the store were 
all gone. On the morning of July 21st, a sister, Mrs. Clauson, came to visit at his 
home, and his wife phoned him in the morning that she was there. He had left 
home early on the morning of the 21st and did not return home that night at all, 
and the last time his wife saw him was on the morning of the 21st when he leit 
home for work. His sister was very religious and objected to drinking, and he 
told one witness that his wife and his sister would both bawl him out if he went 
home in his then condition. His home was about four and a half blocks from the 
store, and he generally went home for all his meals. 

_ There was no inquest although the coroner made an investigation and was 
fully satisfied as to the cause of death, and for that reason and according to his 
practice he did not hold an inquest. 

_ Mrs. Anderson testified that they had no domestic difficulties. But the 
evidence discloses that when he was drinking he talked about his domestic affairs. 
He told Mr. Steen, “Some day I will end it all,” and to Mr. Parent, a friend and 
zn employee at the store, when discussing his drinkng Anderson said, “Well, 
then I forget my troubles.” He sad to Anderson: “You have no troubles. You 
are just kidding yourself.” Anderson said, “No, I am not; I have a lot of 
troubles,” but Anderson sat there for awhile and never said a word and started 
talking again, “Some day I will end it all.” After Mr. McGowan took him to task 
for being intoxicated while he (Mr. McGowan) was away in February, 1931, 
—— knew that, if he was found intoxicated again, he would be let off his 
job. 

The uncontroverted evidence of circumstances under which the insured came 
io his death support a conclusion that it resulted from his own yoluntary act. 
When we come to consider whether there is any evidence to support a theory or 
conclusion of accident, we find it very meager. His happy dispositon and seem- 
ingly happyly home life and enjoyment of his business and friends would have 
some weight were it not for the fact that, when he was drinking, he was an 
entirely different person with different ideas and feelings. The attorney for 
Mrs. Anderson suggests that Mr. Anderson was engaged in cleaning up the 
place to fit it for the day’s business, that he discovered this rifle in the vegetable 
room of the basement, and that he accidentally struck it against a scantling or 
stumbled and accidentally discharged it in some manner. One difficulty with 
this argument is that there is no evidence that he was in the basement putting 
things in order or that he then discovered the rifle. It is purely speculative that 
he could have struck the gun against something in the basement that caused its 
discharge, as there is no evidence that there was anything in the basement that 
could have caused the discharge of the rifle and there is direct evidence that 
there was no indication of any slipping or stumbling by him therein. There is an 
entire absence of any evidence that would indicate that the cause of the wound 
on Mr. Anderson was caused by accidental means. Before there can be any 
room for a reasonable hypothesis of death by accident, there must be some facts 
and circumstances that would so indicate. To recognize these suggestions would 
be mere conjectures against substantial evidence of suicide. Frankel v. New 
York Life Ins. Co. and Burkett v. New York Life Ins. Co., both supra. 

In the case of Mutual Life Ins. Co. v. Hatten, decided by this court and 
reported at 17 F.(2d) 889, 893, there were circumstances tending to show accidental 
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rather than an intentional shooting. “Hatten was a left-handed man, and on 
hunting trips he shot with his left hand. What would have been the natural 
way for him to have shot himself? Surely not with his right hand, and holding 
the revolver upside down a foot from his head. Nor would it seem plausible 
that a man deliberately intending suicide would, with the gun 12 inches away, 
<hoot himself in the socket of the eye.” 

The industrial commissioner found that Mr. Anderson's death was the result 
of suicide. Anderson v. McGowan (Minn.) 244 N. W. 816. And the verdict of 
the jury for $2,000 indicates that they did not believe that his death was the 
result of an accident. s 

[8] The beneficiary under the policy of insurance was entitled to a presump- 
tion that death is not the result of suicide; but this presumption is one of law. 
It continues during the trial until overcome by evidence; when so overcome by 
evidence, the presumption disappears. Von Crome y. Travelers’ Ins. Co. and 
Frankel v. New York Life Ins. Co., both supra. 

The practice is well sustained of directing a verdict in favor of an insurance 
company when the evidence is inconsistent with any reasonable hypothesis but 
suicide. Frankel v. New York Life Ins. Co., supra. 

[9, 10] The third assignment of error attacks the following instruction of 
the court: “If the facts and circumstances established by the evidence in this 
case are just as consistent with the theory that Mr. Anderson was killed acci- 
dentally as they are with the theory that he killed himself, then Mrs. Anderson 
would be entitled to $2.000, or the face of the policy.” 

The plaintiff laid her cause of action squarely on the double indemnity 
provisions of the policy which provide for a recovery in case of accidental 
death. The defendant’s answer sets up a general denial and also the affirmative 
defense that the cause of death was suicide occurring within two years from 
the date of the issuance of the policy, and that under its express terms and 
this situation the plaintiff could only recover the premiums paid on the policy 
with interest. These were the only questions at issue. 

The answer to the question then as to who might prevail in the event the 
evidence was in equipoise must be determined by answering the question upon 
vhom was the burden of proof. ; 

It is well settled that, in a case on an accident policy in which there is a 
general denial and an affirmative defense of suicide, the burden of proof is 
upon the plaintiff to show from all the evidence that the death of the insured 
was caused by external, violent, and accidental means. 

If there were facts and circumstances that indicated the death was acci- 
dental, this, aided by the presumption against self-destruction, would entitle 
plaintiff to recover, unless the defendant by a preponderance of the evidence 
establishes its affirmative defense. If defendant was not able to meet this 
burden, the law would be with the plaintiff, and she would be entitled to the 
double indemnity. Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 
1360, 32 L. Ed. 308: Burkett v. New York Life Ins. Co. (C. C. A.) 56 F.(2d) 105, 
107; Love v. New York Life Ins. Co. (C. C. A.) 64 F.(2d) 829, 831. 

We cannot agree with the appellee that the error was without prejudice. 
The judgment appealed from is reversed, and the cause remanded, with direc- 
tions to grant defendant a new trial. : 

Reversed. 

LOSLEBEN v. CALiFORNIA STATE LIFE INS. CO. Civ. 687. 
District Court of Appeal, Fourth District, California. July 31, 1933. 
Hearing Denied by Supreme Court Sept. 28, 1933. 

24 Pacific Reporter (2d) 825. 

INSURANCE. 

Where act is done in manner intended, ensuing injury does not result from 
“accidental means,” notwithstanding result may have been unexpected and be 
such as to constitute’ accidental injury, since “accidental means” involves ele- 
ment of unexpectedness in act leading to injury. i. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. 
Whether death of insured resulted from “accidental means” within double 
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indemnity provision of policy held for jury, where injury probably resulted from 
voluntary jump from work bench. 

While injury to insured may result in greater or less degree trom 
original voluntary act on his part, if there is some evidence which 
justifies inference that means which produced injury contained some- 
thing of unexpected or unforeseen character involving other acts not inten- 
tionally done, resulting injury is caused through “accidental means.” 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Superior Court, Orange County; H. G. Ames, Judge. 

Action by Ida Losleben against the California State Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

See, also, 17 P.(2d) 155. 

West & McKinney, of Santa Ana, for appellant. 
William J. M. Heinz and McFadden & Holden, all of Anaheim, for respon- 
dent. 

BARNARD, Presiding Justice. 


On a former appeal in this case (119 Cal. App. 556, 6 P.(2d) 1012), this 
court in reversing a judgment of nonsuit summarized the facts as follows: 

“The plaintiff is the widow of George Phillip Losleben, who held an insur- 
ence policy issued by the defendant. This policy provided for the payment of 
$2 > 500. in the event of death resulting from natural causes and for an additional 
$2,500 ‘in the event that the death of the insured is caused by bodily injuries 
effected exclusively and. wholly by external, violent and accidental means, said 
death occurring within ninety days after the happening of such accident.’ The 
insured was employed as a mechanic in a packing house, and on November 21, 
1929, was directed by his employer to build a shelf over a workbench, which 
bench was about three feet high. The employer left the building about 3 
o'clock on the afternoon of that day, leaving the insured engaged in this work. 
When the employer returned about two hours later, he found the insured in 
great pain and sent him home’ Doctors were immediately called, an operation 
was performed, and on November 25, 1929, the insured died. The defendant 
paid the $2,500 contemplated by the policy for death from a natural cause, but 
refused to pay the additional $2,500. * * * 

“The deceased had been working n this packing house for about ten years. 
His employer testified that when he left him on the afternoon in question he 
wppeared to be in perfectly good health and was whistling at his work; that in 
doing his work it was necessary for him to climb upon this bench, and in 
getting down to jump from the same; that when he returned he found the 
deceased suffering extreme pain and ‘doubled up’; that he sent him home and 
shortly thereafter went over to see him; that at that time the insured could not 
stand up straight; and that when he was put to bed he ‘drew himself up.’ The 
physician who was immediaely called testified that he examined the insured 
and found his abdomen very much distended and very painful to the touch; 
that from his examination of the patient he could determine how the injury 
was caused within a certain range of possibilities; and that on the same day, 
November 21, he performed an operation. As to what he found, he testified 
as follows: “I found a condition of peritontis of the abdominal cavity; fluid in 
the abdomen, and fecal matter; I found a perforation of the small intestine 
in the center, or twist of the bowel, what we call a volvulus—that is the technical 
name for a twist of that character. The circulation had been cut off by this 
twist and that segement of the bowel was blue and black, colored in the process 
of decay.’ 

This physician testified that in his opinon this condition was caused by an 
injury. Another physician testified that he saw the insured on November 21; 
that the insured told him that the pain in his abdomen came on acutely that 
afternoon, compelling him to quit work, and that he almost collapsed; that 
when he saw the patient he was in such pain he could not say very much; that 
he held his stomach and complained of the terrible pain; and that he was 
lving down and rolling in pain. This physician testified that in his opinion the 
death of the decedent was caused by acute peritonitis, which was brought on 
by ‘the volvulus or twist of the bowel,’ and that this condition of the patient 
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could be caused by ‘a sudden jolt, or a strain of the bowel wall, probably a 
sudden jerk or jump.’ Asked as to what kind of a condition volvulus is, he 
replied: ‘It is a twist in the bowel, usually occurring in the small bowel, and 
as soon as that takes place you have your circulation cut off in the bowel 
adjoining, and that bowel immediately becomes weakened, the blood supply 
is shut off, and, of course, immediately we have gas accumulate because the 
powel is obstructed and the gas accumulates in all the bowel, and the weakened 
condition in the bowel which had been deprived of the circulation is liable to 
burst or perforate.’ 

“He then testified that this patient had a volvulus and a perforation of the 
bowel, and that this could be caused either by chronic constipation, by tuber- 
culosis, or by a sudden jolt or strain. He then testified. that he found no 
indications that this patient suffered from the ailments referred to, and that his 
bowel and all of his abdominal organs were in a healthy condition. Based upon 
the conditions he found, he testified that in his opinion this particular volvulus . 
was caused by a strain.” 

A second trial resulted in a judgment for the plaintiff, from which the 
defendant has taken this appeal. In addition to the facts above outlined, the 
record shows that the two doctors who operated upon the insured, and later 
assisted in an autopsy, after stating what they found, testified as to the several 
things which could have caused such a condition, each naming trauma, or injury, 
as one of such causes. Each then testified that he could find no indication of 
the presence of any of the causcs named except trauma, and that in his opinion 
the volvulus in the decedent was caused by trauma. 

[1, 2 The appellant's first contention is that the evidence is entirely 
insuthcient to support the verdict, in that it fails to show death from accidental 
means as distinguished from an accidental death. The appellant concedes that 
the evidence for the respondent is essentially the same as that received at the 
first trial, with one exception. During the second trial, the respondent intro- 
cuced in evidence the “proofs of death” which had been furnished upon blanks 
provided for .that purpose by the insurance comany. These contained, in 
answer to appropriate questions, a statement made by the respondent including 
the following: “The insured jumped off a work bench at packing-house where 
he was employed about 3 p. m. November 21” and another statement made by 
the attending physician as follows: “Volvulus of small intestine caused by 
jumping from work bench.” While the appellant also relies upon certain expert 
evidence introduced in its behalf, this merely creates a conflict, and need not 
be here considered. It is argued that the evidence discloses that the deceased 
died as the result of a jump, that the act of jumping was voluntary upon his 
part, and that, since the entire operation of the deceased in getting down from 
the bench was carried out in precisely the manner he intended, this case comes 
within the rule of such cases as Rock v. Travelers’ Ins. Co., 172 Cal. 462, 156 
P. 1029, 1931, L. R. A. 1916 E, 1196 Ogilvie v. A&tna Life Ins. Co., 189 Cal. 406, 
209 P. 26, 26 A. L. R. 110; Keliner v. Travelers’ Ins. Co., 180 Cal. 326, 181 P. 
(1; Olinsky v. Railway Mail Ass’‘n, 182 Cal. 669, 189 P. 835, 14 A. L. R. 784. 

It is well established that, where an act is done in precisely the manner 
intended, it cannot be said that an ensuing injury results from accidental 
means, although the result itseli may have been unexpected and be such as to 
constitute accidental injury. While this distinction is somewhat technical, it 
has some reasonable basis in cases where the result is to be naturally expected 
or foreseen from the act done, or where, from existing disease or otherwise, 
the strain of an intended act is too great for a particular individual. Under 
ur decisions, accidental means involves an element of unexpectedness in the 
act or occurrence which leads to the injury. In Rock v. Travelers’ Ins. Co., 
supra, the court pointed out this distinction, and observed that in most cases 
where injury by accidental means was held to be established “there was some 
evidence which justified the inference that the means through which the injury 
Was sustained contained something of an unexpected or unforeseen character.” 
In Davilla v. Liberty Life Ins. Co., 114 Cal. App. 308, 299 P. 831, 833, the general 
rules are thus gathered together from a number of cases: 

“The term ‘accidental means’ has been frequently defined in this state, but 
it seems not applied to similar facts. ‘The policy, it will be observed, does not 
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insure against accidental death or injuries, but against injuries effected by acci- 
dental means. A differentiation is made, therefore, between the result to the 
insured and the means which is the operative cause in producing this result. 
It is not enough that death or injury should be unexpected or unforeseen, but 
there must be some element of unexpectedness in the preceding act or occur- 
rence which leads to the injury or death.’ Rock vy. Travelers’ Ins. Co., 172 Cal. 
462, 405, L. R. A. 1916E, 1196, 156 P. 1029, 1030. ‘Where the death is the result 
of some act, but was not designed and not anticipated by the deceased, though 
it be in consequence of some act voluntarily done by him, it is accidental death. 
Where death is caused by some act of the deceased not designed by him, or not 
intentionally done by him, it is death by accidental means. In other words, 
accidental death is an unintended and undesigned result, arising from acts 
done; death by accidental means is where the result arises from acts uninten- 
tionally done.’ Pledger v. Business Men’s Acc. Ass’n of Texas (Tex. Civ. App.) 
197 S. W. 889, quoted with approval in Olinsky v. Railway Mail Ass’n, 182 Cal. 
669, 672, 14 A. L. R. 784, 189 P. 835, followed in Ogilvie v. A&tna Life Ins. Co., 
supra. ‘An effect which is the natural and probable consequence of an act or 
course of action cannot be said to be produced by accidental means.’ Harloe 
v. California State Life Ins. Co., 206 Cal. 141, 142, 273 P. 560. ‘Without doubt, 
there can be no recovery if the insured does a voluntary act the natural, usual, 
and to-be-expected result of which is to bring injury upon himself. An injury 
or death so occurring is not produced by “accidental means” in any sense of 
the word, legal or colloquial. Lickleider vy. lowa State Traveling Men's Ass'n, 
184 Iowa, 423, 3 A. L. R. 1295, 166 N. W. 363, 168 N. W. 884. * * * In Western 
Com. Travelers’ Ass'n v. Smith, 85 F. 401, 40 L. R. A. 653, 29 C. C. A. 223, a 
leading case, it is said that the term “accidental means” is descriptive of 
“means which produce effects which are not their natural and probable conse- 
quences.” Horton y. Travelers Ins. Co. 45 Cal. App. 462, 466, 187 P. 1070, 
1071. ‘The term “accidental means” depends for its application ugon the facts 
of each particular case; since what would be an unusual or improbable conse- 
quence, an unexpected or unforeseen occurrence in one set of circumstances in 
which the assured might be placed, would be but the usual, the expected, and 
in all human probability the foreseen consequence affecting the assured in 
another set of circumstances.’ Moore vy. Fidelity & Casualty Co., 203 Cal. 465, 
473, 56 A. L. R. 860, 265 P. 207, 210.” 

In U. S. Mutual Accidental Association y. Barry, 131 U. S. 100, 9 S. Ct. 
755, 762, 33 L. Ed. 60, where the injury was preceded by a jump from a platform, 
the court said: “It is further urged that there was no evidence to support the 
verdict, because no accident was shown. We do not concur in this view. The 
two companions of the deceased jumped from the same platform, at the same 
time and place, and alighted sately. It must be presumed, not only that the 
deceased intended to alight safely, but thought that he would. The jury were, 
on all the evidence, at liberty to say that it was an accident that he did not.” 

The mere fact that an act of jumping was voluntarily done does not con- 
clusively show that an ensuing injury was not the result of accidental means. 
Such an act may be, and frequently is, accompanied or followed by other acts 
not intentionally done, such as slipping, falling, alighting upon an object not 
seen, an involuntary movement caused by unexpected developments or any one 
of a number of things that could be named. While an injury to an insured 
person may result in greater or less degree from an original voluntary act 
upon his part, if there is some evidence which justifies the inference that the 
means which produced the injury contained something of an unexpected or 
unforeseen character involving other acts not intentionally done, the resulting 
injury may be said to be caused through accidental means. In the instant case. 
while the deceased may have intended to jump from the bench, de may have 
slipped, fallen, alighted upon something, involuntarily given his body a violent 
jerk or twist, or a number of other things may have occurred which were not 
naturally or necessarily to be expected in connection with the ordinary act of 
jumping from a height of three feet. The condition of the deceased immediately 
or shortly after his act of jumping, if he jumped, was not such as usually or 
ordinarily follows or is to be expected from a jump of that nature. There 
was evidence that the insured was in good health until suddenly stricken; that 
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the condition in which he was found could have been caused by a sudden jolt 
or jerk; and that the only other things which could be expected to have caused 
such a condition were entirely absent. In ordinary human experience a jump 
of three feet, in itself, does not produce a jolt or jerk of such violence as to 
disrupt the internal organs of a healthy man, especially a mechanic who may 
be presumed to customarily engage in manual labor and more or less frequent 
climbing about. These facts, taken in connection with the place and circum- 
stances, together with the natural inferences and presumptions that may be 
drawn from the evidence, justify the implied finding that this injury was not 
caused by any ordinary jump but by something quite out of the ordinary, and of 
an unexpected and unforeseen character. It cannot be said, as a matter of 
law, that the result flowed from any voluntary act done, and that the only 
means through which the injury occurred were those which the insured intended 
to employ. In our opinion, a question of fact was presented which was for the 
jury. 

|3, 4] The only other point raised is that the court erred in giving certain 
instructions. In the main, this attack is directed to two instructions reading 
as follows: 

“You are insructed that, if you find from the evidence that the insured 
did a voluntary act, the natural, usual and to-be-expected result of which was 
net to produce injury to himself, but that there flowed from said act an unfore- 
seen and unexpected means through which the injury was sustained, or the 
death produced, then you will find that the death was caused by accidental 
means.” 

“T instruct you that the doing of an inténtional act, such as jumping from a 
bench, by decedent, from which the injury resulted, if you find that he did such 
intentional act and did jump from such bench, does not bar a recovery if the 
circumstances surrounding the doing of such act point to the possibility of an 
involuntary consequence, such as slipping or falling whilst jumping from a 
bench.” 

As to the first of these, it is urged that it does not clearly state the law, and 
that the jury may have taken it as justifying a recovery if the result was unex- 
pected whether or not the imeans which produced the injury were unforeseen 
and unexpected. The instruction does not justify such an interpretation, and 
it is not to be assumed that the jury took it as meaning the opposite of what 
t says. It is also urged that there was no evidence justifying the giving of 
such an instruction. This is covered by what we have already said in regard 
to the evidence. Taken in connection with the other instructions, we think 
this instruction was not erroneous. Horton y. Travelers Ins. Co., 45 Cal. App. 
62, 187 P. 1070. With respect to the second instruction referred to, the 
objection is to the use of the word “possibility”; it being urged that this per- 
mitted the jury to decide the question at issue upon a mere possibility and not 
upon the preponderance of the evidence. Had the jury been told that a recovery 
might be had if the surrounding circumstances pointed to the possibility of 
an inyoluntary consequence, error would appear. However, the instruction is 
legative in form, and merely told the jury that the doing of an intentional act 
would not, in itself, bar a recovery under certain circumstances. In the first 
instruction quoted and in many other instructions given the jury were plainly 
end repeatedly told that the burden of proof was upon the plaintiff, that they 
must decide only upon a preponderance of the evidence, and they were told 
what it was necessary for them to find in order to permit a recovery. 

Among the instructions given at the request of the appellant were the 
‘ollowing: One defining the difference between accidental death and death 
through accidental means, although the same was in fact much too favorable to 
eppellant; one telling the jury that, if it believed from a preponderance of the 
evidence that the death of the insured was the sole result of his act in jumping, 
their verdict must be for the defendant; one to the effect that, before the jury 
could find for the plaintiff, it must find that the injuries were caused through 
external, violent, and accidental means independent of all other causes; one 
that, unless the death of the insured was caused by bodily injuries effected 
exclusively, and solely by violent and accidental means, their verdict must be 
for the defendant; one that, if the death of the insured was caused partly by 
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accidental means and partly by a pre-existing diseased condition, there could 
be no recovery; one that the burden was upon the plaintiff to prove by a pre- 
ponderance of the evidence that the death of the insured resulted from bodily 
injuries caused exclusively by external, violent, and accidental means, and that, 
unless this was shown by a preponderance of the evidence, the verdict must be 
for the defendant; and another to the effect that, if the injury was caused 
solely as the result of jumping, the plaintiff could not recover. In another 
instruction offered by the respondent, the jury was told that under the terms 
of the policy it was not enough that the death or injury should be unexpected 
or unforeseen, but that there must be something of an unexpected or unfore- 
seen character in the means through which the injury was sustained. We 
think the instructions, as a whole, fully and fairly preserted the issue to the 
jury. 

The judgment appealed from is affirmed. 

We concur: Marks, J.; Turrentine, Justice pro tem. 


BYERS v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. Civ. 1044. 
District Court of Appeal, Fourth District, California. Aug. 8, 1933. 
24 Pacific Reporter (2d) 829. 
1. INSURANCE. 


Courts favor presumption that death by external and violent means was 
effected through accidental means rather than suicide (Code Civ. Proc. § 1963, 
subd. 1). 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

2. INSURANCE. 

In action on accident policy, whether death of insured resulted from “acci- 
dental means” by fall from hospital window held for jury as against claim insured 
committed suicide. 

Evidence disclosed that insured had undergone an operation, was due 

to return home the next day, that he sent nurse from his room, and on 

her return his body was found lying on the pavement 45 feet below the 

window of his room, that the screen on the window had been unhooked, 
that bottles on the windowsill had been placed on dresser, and that the 
body of insured was found lying on the pavement in his bathrobe, belt 

of which was fastened. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

3. INSURANCE. 

Applicant for insurance held not required to disclose visit to physician to 
secure information as to general health, where nothing was found wrong with 
him. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 


Appeal from Superior Court, San Diego County; Lloyd E. Griftn, Judge. 

Action by Lillie W. Byers, also known as Lilly W. Byers, against the Pacific 
Mutual Life Insurance Company of California. Judgment for plaintiff, and defend- 
ant appeals. 

Affirmed. 

Wright & McKee and C. M. Monroe, all of San Diego, for appellant. 

Hamilton, Lindley & Higgins and Glen H. Munkelt, all of San Diego, for 
respondent. 

Marks, Justice. 


This is an appeal from a judgment rendered in favor of respondent permit- 
ting her to recover upon three policies of accident insurance upon the life of her 
husband, James C. Byers, a former sheriff of San Diego county. The first policy 
was issued August 9, 1921; the second was in the form of a rider to a noncan- 
celable income policy, which rider was dated May 3, 1927; the third was issued 
August 9, 1928. 


The first policy contained a clause whereby it insured “against loss of life 
resulting directly and independently of all other causes, from bodily injury 
effected during the term of this policy solely through accidental means.” “This 
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insurance does not cover, * * * suicide, sane or insane, or any attempt thereat, 
sane or insane.” The other two policies contained provisions similar in effect. The 
applications for the two latter policies each contained the following provision 
which was made a part of the policy: “The falsity of any statement in the appli- 
cation, materially affecting either the acceptance of the risk or the hazard assumed 
hereunder, or made with intent to deceive, shall bar all right to recovery unde 
this policy.” Respondent was named as beneficiary in all of the policies. 


James C. Byers came to his death on the 29th day of April, 1929. Ten days 
prior to that date he had undergone an operation for appendicitis in a hospital 
in the city of San Diego. During practically all of his stay in the hospital Antonia 
Hahn acted as his night nurse. On April 28th she came on duty at about 7 o'clock 
in the evening. Mr. Byers told her he was going home on the following day. She 
testified that he appeared more cheerful than at any other time during her attend- 
ance upon him. During the night she administered to his needs, and at about 5 
o'clock in the morning observed he was awake. She took his temperature and 
pulse, both of which were normal, and he remarked: “I didn’t sleep much last 
night. You better give me a cup of hot malted milk, maybe I can sleep some 
more.” Miss Hahn went to a utility room on the same floor of the hospital where 
she prepared the hot malted milk, returning in about five or six minutes. She 
found her patient’s bed empty. A search revealed his body lying on the pavement 
iorty-five feet below the window of his room. 


Mr. Byers’ room was on the fourth floor of the hospital, with its longest 
dimension running north and south. The door opened through the north wail. 
The patient’s bed projected west from about the center of the east wall. A closet 
door opened in this wall north of the bed. A dresser which stood against the wal! 
in the southwest corner of the room extended about six inches over a window in 
the south wall. This window was forty-six inches wide, with its sill thirty-one 
inches from the floor; the lower sash, when completely raised, made an opening 
twenty-eight inches high. The sill was three inches wide, with the frame sloping 
downward to the outside, leaving a space seven inches wide in which were fitted 
a sash and a wire screen. Outside of the frame there was a sloping stone pro- 
jection six inches wide. There was a radiator inside of the window, with its 
outside edge nine and one-fourth inches from the wall. The screen was fitted on 
the outside of the window, hinged at the top, and held in place by two hooks at 
the bottom. When Miss Hahn left the room, there was a half-gallon bottle of 
Vichy water, two other bottles, and a glass of orange juice on the windowsiil 
leaning outward against the screen. The lower sash was raised to within three 
or four inches of the top. Mr. Byers was lying quietly on his back in bed. The 
door to the closet was closed. When Miss Hahn returned to the room, the covers 
of the bed had been turned back to the south which would be the patient’s left- 
hand side of the bed. The closet door was open, and a bathrobe removed there- 
from. The bottles and glass of orange juice were standing in a row near the 
front edge of the dresser, with a napkin covering the orange juice. The lower 
sash of the window had been fully raised and the screen unhooked at the bottom. 
Mr. Byers’ body was found lying on the pavement clothed in his bathrobe, the 
belt of which was fastened. He had not left his bed from the time of the opera- 
tion until the morning of April 29th after Miss Hakn had left’ the room at his 
request. There was no eyewitness to the tragedy. It is admitted that his death 
was caused by the fall. There is no conflict in the evidence. 


Appellant urges numerous grounds for reversal which may be summarized as 
iollows: First, that the death of Mr. Byers was not caused by accidental means; 
second, that the evidence demonstrates that he committed suicide; third, that he 
had consulted two physicians within five years prior to.the dates of the last two 
accident policies, but did not disclose this in his applications; and, fourth, errors 
in instructions to the jury. We will consider these contentions in the order stated 


_ [l, 2] This court has just had occasion to carefully consider and construe the 
iacts of a case under the terms of a policy insuring against death by accidental 
means. Losleben y. California State Life Insurance Co. (Cal. App.) 24 P.(2d) 8235. 
Under the authorities there cited we have reached the conclusion that the facts 
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in the instant case were such as to enable the jury to draw the conclusion that 
Mr. Byers came to his death “solely through accidental means.” 

Appellant frankly admits that “it is true that there is a presumption against 
suicide based upon the natural love of life. Where, therefore, it is shown that 
insured came to his death by external and violent means and the surrounding 
circumstances are equally compatible with accident or suicide, the courts will 
favor the presumption that death was effected through accidental means.” In 
Wilkinson v. Standard Acc. Ins. Co., 180 Cal. 252, 180 P. 607, it was held that, 
where an insured is found dead under such circumstances that death may have 
heen caused either by suicide or accident, the presumption is against suicide 
and in favor of accident, which flows from the statutory presumption that “4. 
person is innocent of crime or wrong.” Section 1963, subd. 1, Code Civ. Proc. 

In the instant case the jury might well have concluded, as indicated by its 
verdict, that, as Mr. Byers knew he was going home on the day in question, he 
arose from his bed, donned his bathrobe, opened his window to its limit and 
unhooked the screen so that he could observe the character of the day and get 
a breath of really fresh air from outside the hospital, and that in leaning over 
the radiator and windowsill he lost his balance and accidentally fell to his death 
The very fact that he removed the articles from the windowsill and placed 
them in an orderly position on the edge of the dresser, with the orange juice 
covered to protect it from contamination from the air, might well indicate 
that he expected to use the contents of these containers. A man contemplating 
suicide would not necessarily think of or prevent the breaking of three glass 
bottles and a glass or orange juice, nor would be necessarily clothe himself in 
his bathrobe and fasten the belt. We have concluded that the evidence points 
with equal, if not greater, force toward accident than toward suicide. 

In Smellie v. Southern Pacific Company 212 Cal. 540, 299 P. 529, it was held 
that, where a presumption arises in favor of a party which is not overcome 
by evidence produced and offered by that party, it remains as evidence before 
the jury until a verdict is reached. In the instant case the presumption against 
suicide and in favor of death caused solely by accidental means was not over- 
come by the evidence offered by appellant. It therefore remained with the jury 
as evidence, and, the jury having returned a verdict in accordance with that 
presumption, it supports such verdict and_ the judgment entered upon it. In 
Mah See v. North American Acc. Ins. Co., 190 Cal. 421, 213 P. 42, 44, 26 
A. L. R. 123, it was said: “This court has frequently held that, even theugi 
all the facts are admitted or uncontradicted, nevertheless, if it appears that either 
one of two inferences may fairly and reasonably be deduced from those facts 
there still remains in the case a question of fact to be determined by the jury 
(or by the trial judge where the case is tried without a jury), and that the 
verdict of the jury or the finding of the trial judge thereon cannot be set aside 
by this court on the’ ground that it is not sustained by the evidence. Anderson 
v. Los Angeles Transfer Co., 170 Cal. 66, 148 P. 212. In so far as the evidence 
is subject to opposing inferences, it. must upon a review thereof be regarded in 
the light most favorable to the support of the judgment. Woodard v. Gler- 
wood Lumber Co., 171 Cal. 513, 519, 520, 153 P. 951; Hassell v. Bunge, 16/7 
Cal. 365, 367, 139 P. 800. ‘In reviewing a question of this kind, all the inferences 
reasonably possible from the evidence favorable to the plaintiff (the prevailing 
party) must be indulged by this court.’ Bandle v. Commercial Bank ot Los 
Angeles, 178 Cal. 546, 547, 174 P. 44, 45.” See, also, Witherow v. United 
American Ins. Co., 101 Cal. App. 334, 281 P. 668. 

The three cases of Nichols vy. Commercial Travelers’, etc., Ass’n, 221 Mass, 
540, 109 N. E. 449; Bohaker v. Travelers’ Insurance Co., 215 Mass. 32, 102 N. E. 
342, 46 L. R. A. (N. S.) 543; and United States Fidelity & Guaranty Co. v 
Blake (C. C. A.) 285 F. 449, all present facts somewhat similar to those of the 
instant case where the insured fell to his death through a window. In each ot 
these cases involving the question of death by accidental means the court was 
of the opinion that a judgment in favor of the beneficiary and against the insur- 
ance carrier should be affirmed because of the presumption against suicide and in 
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favor of death through accidental means where there was no evidence rebutting 
this presumption. 

[3] Appellant called Dr. J. W. Sherrill as a witness in its behalf. He testi- 
fied that Mr. Byers entered the Scripps Metabolic Clinic in La Jolla in Novem- 
ber, 1926; that he remained one night; that he came in for “a general checking 
up,” which he received; that “I told him I could not find a thing wrong with him 
at that time, and he went home promptly.” This visit to the doctor and the 
hospital was not disclosed in either application for insurance. A similar ques- 
tion under another policy on the life of James C. Byers was considered by this 
court in Travelers’ Ins. Co. vy. Byers, 123 Cal. App. 473, 11 P. (2d) 444, 447, 
where it was said: “In construing what ‘consulting a physician’ as used in the 
application meant, the court states [Pocle v. Grand Circle, W. O. W., 18 Cal. 
App. 457, 460, 123 P. 349, 350]: ‘A reasonable construction of the question implies 
that it should be interpreted as relating to a consultation as to some disease or 
illness with which the applicant was or had been afflicted, not to some feeling 
of trivial discomfort or temporary indisposition, not affecting the generai 
health.’ ” Under the authority of this case we have concluded it was not neces- 
sary for Mr. Byers to disclose his visit to this physician and the night spent in 
the clinic, where his sole purpose was to secure information as to his general 
health and nothing was found wrong with him. 

[4] It appears in Travelers’ Insurance Co. v. Byers, supra, that James C. 
Byers visited a Dr. Worthington about sixteen times. The purpose of these 
visits does not there appear. In the instant case each policy contained a waiver 
of the privilege of a physician attending the insured. The trial of this case 
was commenced on Friday, July 8th, and by consent of the parties was con- 
tinued to and concluded on Monday, July 11, 1932. Appellant caused a subpoena 
to be issued for Dr. Worthington on July 9th. It was served on July 11th. It 
appears that he was too ill either to attend court or to have his deposition taken. 
No request was made for a postponement or continuance of the trial so that 
his testimony might have been made available to appellant. One of the grounds 
for motion for new trial was newly discovered evidence based upon the failure 
of appellant to have secured the testimony of Dr. Worthington. In an affidavit 
in support of this ground of the motion, it is said: “That affiant helieves and 
therefore alleges the fact to be that had said Worthington testified he would 
have shown the fact to be that said deceased, James C. Byers, consulted said 
physician during said months of November, 1926, January, February and May, 
1927, and January, 1928; that during one of said months said* Byers consulted 
said physician professionally at least sixteen times. Affant further states that 
he bases said belief upon the fact that in a cause heretofore pending in this 
court between this plaintiff and the Travelers’ Insurance Company, a corporation, 
said Worthington testified in substance as hereinbefore set forth.” 

We have concluded that the trial court did not err in denying the motion 
for new trial on the ground of newly discovered evidence. There is no sufficient 
showing of due diligence to secure the testimony of Dr. Worthington at the trial. 
Dr. \Worthington had his residence and his office in San Diego. 

We have carefully reviewed the instructions given by the trial court, and 
are satisfied there is no prejudicial error in any of them. 

Judgment affirmed. 

We concur: Barnard, P. J.; Jennings, J. 


BANKERS’ HEALTH & LIFE INS. CO. v. JAMES. 
SAME v. WILLIAMS. No. 9391. 
Supreme Court of Georgia. Aug. 10, 1933. 
170 Southeastern Reporter 357. 
1. INSURANCE. 

In suit against insurer for breach of contract to keep life, or combination life 
and health, policy in force, insured may recover premiums paid with interest 
thereon (Civ. Code 1910, §§ 4390, 4395). 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. INSURANCE. 

Where insured seeks to recover premiums paid with interest thereon for 

failure to keep life and health pclicy in force, insurer cannot plead, in diminution 
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of damages, mere value of insurance supplied for period during which policy was 
in force, but may plead any sums actually paid insured as benefits. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

3. INSURANCE. 

Where insured claims amount of premiums paid with interest thereon as 
damages for failure to keep life and health policy in force, it is immaterial 
whether he has become uninsurable, but if he is no longer insurable he may claim 
amount of policy, less cost of carrying it to maturity; calculation to be made 
upon basis of legal interest rate as of date of cancellation. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Certified Questions from Court of Appeals. 

Suits by Katie James, and by Maggie Williams, against the Bankers’ Health 
& Life Insurance Company. Judgments for plaintiffs, and defendaant brings er- 
ror to the Court of Appeals, which certifies questions. 

Questions answered. 

See, also, 45 Ga. App. 346, 164 S. E. 684: (App.) 166 S. E. 441. 

The Court of Appeals certified the following questions: 

“1. In an action against an insurance company for an alleged wrongful and 
unauthorized breach by the insurer of its contract to keep in force a-policy of 
life insurance according to the terms of its agreement, is the measure of dam- 
ages the amount of premiums paid, with interest on each payment from the time 


it was made ? 


If the foregoing question should be answered in the negative, what would 
be a measure of damages in an action against an insurance company for an al- 
leged wrongful and unauthorized breach by it of its contract to keep in force a 
policy of life insurance according to the terms of its agreement? 

“3. Would the answer to the foregoing questions be affected if the contract 
is a combination life and health insurance policy; and, if so, what would be the 
measure of damages where the contract is a combination life and health insur- 
ance policy? 

“4. If the measure of damages stated in the first question should apply to a 
policy such as is set forth in the third question, would the insurance company be 
allowed to plead, in diminution of the damages, such amounts, capable of definite 
ascertainment, as had been paid to the insured under the terms of the policy? 

“5. If the measure of damages as stated in the first question is taken as a 
correct general rule, and if such measure of damages applies to a combination 
life and health insurance policy, would such general rule obtain in a case where 
the health of the insured had become impaired after the issuance of the policy, 
so as to entitle the insured to sick benefits and to an extent such as would render 
the insured uninsurable ? 

“o. If the answer to question No. 5 should be in the negative, what would be 
the measure of damages on account of the wrongful and unauthorized breach by 
the insurer of such a policy therein described, under the circumstances set forth 
therein?” 

Hay & Gainey, of Thomasville, for plaintiff in error. 

Jas. B. Burch, of Thomasville, for defendants in error. 

Syllabus Opinion by the Court. 

Per Curiam. 

[1] 1. According to several decisions by the courts of this state and many de- 
cisions in other jurisdictions, in an action against an insurance company for an 
alleged breach by the insurer of its contract to keep in force a policy of life in- 
surance according to the terms of its agreement, the plaintiff may elect to recover 
as his measure of damages the amount of premium paid, with interest on each 
payment from the time it was made, although such measure of recovery is in re- 
ality more appropriate to an action based upon a rescission. Alabama Gold Life 
Insurance Co. v. Garmany, 74 Ga. 51 (2); Industrial Life, etc., Ins. Co. v. Thom- 
as, 43 9 App. 679, 159 S. E. 885; Supreme Council sy Jordan, 117 Ga. 808, 45 
S. E. 33; Timmerman vy. Stanley, 123 Ga. 850, 51 S. E. 760, 1 L. R. A. (N. S.) 
379, But this may not be the only measure of damages which may be recovered 
in such a case, since damages are given as compensation for the injuries sus- 
tained, and may vary according to the particular facts of each case, including the 
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terms and conditions of the policy and the physical condition of the insured. 
Ciy. Code 1910, §§ 4390, 4395; Order of Railway Conductors v. Clark, 159 Ga. 
390 (2), 125 S. E. 841; Garland v. Jefferson Standard Life Ins. Co. 179 N. C. 
67, 101 S. E. 616; Mutual Reserve Fund Life Asso. v. Ferrenbach, 144 F. 342, 
75 C. C. A. 304,7 L. R. A. (N. S.) 1163; American Insurance Union v. Woodard, 
118 Okl. 248, 247 P. 398, 48 A. L. R. 102; Marshall v. Franklin Fire Ins. Co., 176 
Pa. 628, 35 A. 204, 34 L. R. A. 159; Strauss v. Mutual Reserve Fund Life Asso., 
126 N. C. 971, 36 S. E. 352, 54 L. R. A. 605, 83 Am. St. Rep. 699; Id. 128 N. C. 
465, 39 S. E. 55, 54 L. R. A. 605, 83 Am. St. Rep. 699. 

2. The right of the insured under a life insurance policy to recover premiums 
paid, with interest, as stated in the preceding note, would exist in like manner 
where the contract was a combination life and health policy. 

[2] 3. Where the insured has sought to recover as his measure of damages 
the premiums paid, with interest thereon, the insurance company would not be - 
allowed to plead, in diminution of the damages, the mere value of the insurance 
which the company had supplied to the insured for the period during which the 
policy was in force (Alabama Gold Life Ins. Co. v. Garmany, supra), but should 
be allowed to plead, in reduction of the damages, any sums of money actually 
paid to the insured as benefits accruing under the policy. Glover v. Bankers’ 
Health & Life Ins. Co., 30 Ga. App. 308, 117 S. E. 665. 

[3] 4. If the insured claims as his measure of damages the amount of 
premiums paid, with interest thereon, it would be immaterial whether he had 
become uninsurable after the issuance of the policy; but if the insured is no 
longer an insurable risk, he may claim as his measure of damages “the amount 
of the policy, less cost of carrying it to maturity had it remained in force, all 
amounts entering into the calculation to be calculated upon the basis of the 
legal rate of interest as of the date of cancellation.” Mutual Reserve Fund 
Life Asso. v. Ferrenbach, 144 F. 342, 75 C. C. A. 304,7 L. R. A. (N. S.) 1163; 
Garland v. Jefferson Standard Life Ins. Co., 179 N. C. 67, 101 S. E. 616. 

5. The foregoing rulings are made in answer to questions certified by the 
Court of Appeals. The request of counsel for the insurance company to over- 
rule the decisions in Alabama Gold Life Ins. Co. v. Garmany, Supreme Council, 
v. Jordan, and Order of Railway Conductors vy. Clark, is denied. 

All the Justices concur, except Hill, J., absent on account of illness. 





TRAVELERS’ INS: CO. v. SANDERS. No. 22857. 
Court of Appeals of Georgia, Division No. 2. 
May 29, 1933. 
Rehearing Denied Aug. 12, 1933. 
170 Southeastern Reporter 387. 
l, INSURANCE. 

Insurer’s absolute refusal to pay or denial of liability dispenses with neces- 
sity of making formal proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[2}.) 

2. INSURANCE. 

Petition on group accident policy held to show that insured was totally, con- 
tinuously, and permanently disabled, within meaning of policy, when he termin- 
ated his employment. 

Policy provided that total disability existed when insured became 
wholly disabled by bodily injury or disease and would be permanently, 
continuously, and wholly prevented thereby for life from engaging in 
any employment for wage or profit. Petition alleged that insured was 
suffering from a named deadly, incurable, and progressive malady, 
permanent in its nature, which wholly prevented him from performing 
any work for remuneration or profit; that his duties, before his disa- 
bility arose, consisted in moving and lifting heavy objects; and that 
when the disease struck him he became unable to perform these duties, 
and could not work at lighter work, subsequently furnished him, on 
account of this disease, and was compelled to quit. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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3. INSURANCE. 

That insured performed some light work after terminating his regular 
employment, before he was discharged because unable to perform work, held not 
te show that insured was not permanently, continuously, and totally disabled 
when he terminated his regular employment, so as to preclude recovery on 
group accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 

Group accident insurer held not relieved of liability to insured for total 
disability existing:on July 11, when insured terminated his employment, because 
insurer canceled policy on July 28, where policy provided that employee’s insur- 
ance should end when his employment ended, except where totally disabled at 
the time. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


Error from City Court of Americus; W. M. Harper, Judge. 

Suit by E. J. Sanders against the Travelers’ Insurance Company. Demurrers 
to the petition were overruled, and defendant brings error. 

Affirmed. 

Dykes & Dykes, of Americus, for plaintiff in error. 

H. B. Williams and J. A. Fort, both of Americus, for defendant in error. 

Syllabus Opinion by the Court. 3 

Sutton, Judge. 

[1] 1. It is well settled that an absolute refusal to pay or a denial of liability 
dispenses with the necessity of making formal proofs of loss under a_ policy 
of insurance. Thornton vy. Travelers’ Ins. Co., 116 Ga. 121, 132, 42 S. E. 287, 
94 Am. St. Rep. 99; Continental Ins. Co. v. Wickham, 110 Ga. 129 (2), 35 S. E. 
287. Where the attorney for the insured applied to the insurer for blanks on 
which to make proof of loss, advising the insurer that the insured was totally 
disabled, and the insurer sent its agent to confer with the attorney, and the agent, 
acting for the insurer, stated that the insurer absolutely would not pay the 
insured any sum, contending that as the insured was not totally disabled, within 
the meaning of the policy, when he terminated his employment with his employer, 
the insured was relieved of the necessity of making a formal proof of loss to 
the insurer. 

[2] 2. This was a suit on a group accident policy, taken out by an employer 
for the benefit of his employees. The policy provided that total disability 
existed when the “insured under this policy and before having attained the age 
of sixty years has become wholly disabled by bodily injury or disease, and will 
be permanently, continuously and wholly prevented thereby for life from engag- 
ing in any occupation or employment for wage or profit.” The insured alleged 
that he was suffering from a named deadly, incurable, and progressive malady, 
which was permanent in its nature, and which wholly prevented him from per- 
forming any work for remuneration or profit; that his duties, before his disability 
arose, consisted in moving and lifting heavy objects, for which he received $100 
per month from his employer; and that when this disease struck him in January, 
1931, he became unable to continue to perform these duties and his employer 
informed him that he would have to find another job, as he was unable to 
continue in his present one; that his employer consented to give him some’ 
lighter work temporarily, at a greatly reduced wage, until he could find such 
other job; and that he worked at this lighter work until July 11, 1931, when 
he became unable to perform this lighter work, on account of this disease, and 
was compelled to quit. In these circumstances, the petition showed that the 
insured was totally disabled within the meaning of the above provision in the 
policy when he terminated his employment, and that such total disability was 
continuous and permanent. Cato v. Astna Life Ins. Co., 164 Ga. 392, 138 S. E. 
787; Merchant v. New York Life Ins. Co., 42 Ga. App. 11, 155 S. E. 221; New 
York Life Ins. Co. v. Thompson, 45 Ga. App. 638, 165 S. E. 847; New York 
Life Ins. Co. v. Oliver, 45 Ga. App. 756, 165 S. E. 840. 

[3] 3. The fact that after the insured terminated his employment with his 
employer he did some light work for another company for two or three weeks 
at a greatly reduced wage, and that on account of his inability to perform the 
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work by reason of his disability he was discharged, does not of itself show 
that the insured was not totally disabled at the time he terminated his employ- 
ment and at the time he filed the suit against the insurer, and that such total 
disability was not permanent and continuous. Marchant v. New York Life 
Ins. Co., 42 Ga. App. 11, 155 S. E. 221. 7 

[4] 4. The insurer was not relieved from liability under the group policy 
in this case because the insured terminated his employment on July 11, 1931; 
and because the insurer canceled the policy on July 28, 1931. The policy pro- 
vided that: “The insurance of any employee covered hereunder shall end when 
his employment with the employer shall end except in a case where at the time 
of such termination the employee shall be totally disabled and prevented by 
bodily injury or disease from engaging in any occupation or employment for 
wage or profit.” 

5. Applying the rulings above made to the facts of this case, the court below 


properly overruled the demurrers of the defendant to the plaintiff’s petition. 
Judgment affirmed. 


Jenkins, P. J., and Stephens, J., concur. 


CARTER v. METROPOLITAN LIFE INS. CO. No. 22874. 
Court of Appeals of Georgia, Division No. 2. Aug. 18, 1933. 


170 Southeastern Reporter 535. 
1. INSURANCE. 

Insured’s recovery of compensation does not bar recovery of health and 
accident policy benetits. 

(For other cases, see Insurance, Dec. Dig. § 615.) 
2. INSURANCE. 

Where employee, while crossing street to return to work, after attending 
to call of nature, was struck in eye by stick thrown from passing automobile, 
injury held within provision of employee's health and accident policy excluding 
injuries “arising out of or in course of employment” (Laws 1920, p. 167, § 2 (d), 
as amended by Laws 1922, p. 186, § 1). 

(For other cases, see Insurance, Dec. Dig. § 453.) 


Error from Superior Court. Fulton County; E. D. Thomas, Judge. 

Suit in the Atlanta municipal court by J. C. Carter against the Metropolitan 
Life Insurance Company. Judgment for plaintiff was reversed and rendered 
by the appellate division of the Atlanta municipal court, the superior court over- 
ruled plaintiff's certiorari, and he brings error. 

Athirmed 

Eldon Haldane, of Atlanta, for plaintiff in error. 

Smith, Smith & Bloodworth, of Atlanta, for defendant in error. 

SyHabus Opinion by the Court. 

Jenkins, Presiding Judge. 

The plaintiff sued the defendant company on an accident and health insur- 
ence policy providing disablity benefits, on account of an injury to his left eye. 
rhe company’s defense was based upon a clause in the policy that “this insurance 
hall not cover injuries arising out of, or in the course of, any employment for 
wage or profit.” The facts are not in dispute. On the day of the injury, the 
plaintiff was working on Peachtree road in or near Atlanta. His duties were 
to “send stuff up to the men on poles,’ which were being sét for Georgia 
Power Company or a corporation in charge of the work for that company 
Having to attend to a call of nature during his work, he went across the street 
or road to a patch of woods, and, while crossing the street on his return, 
some one whom he did not know, but stated in his claim that such per- 
son was a “striker” (the record does not show any former relationship 
of the “striker” with plaintiff's employer, although this is assumed by counsel), 
threw a stick out of a passing automobile, striking him in the eye. Defendant 
introduced the record and papers before the department of industrial relations, 
which showed that plaintiff, by a signed agreement with his employer, approved 
by the department, claimed and was awarded compensation for his injury under 
the Workmen’s Compensation Act, section 2(d) of which provides that the 
injury shall be one “arising out of and in the course of the employment.” Laws 
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1920, p. 167, § 2(d), as amended by Laws 1922, p. 186, § 1. The municipal 
court found for the plaintiff against the insurance company. On appeal the 
appellate division reversed this judgment, and awarded a final judgment for the 
company. The superior court overruled the plaintiff’s certiorari, from which 
judgment he brings writ of error. Held: 


[1] 1. An employee is not estopped or debarred by an agreement with his 
employer, or an approval and award thereon, for compensation for an injury 
under the Workmen’s Compensation Act, from maintaining an action against 
an insurance company, which was not the carrier of the employer's liability 
insurance or a party to the agreement or award under the Compensation Act or 
involved in any tort causing the injury, upon a health and accident policy of such 
company, for benefits because of such injury. Neither the act itself nor any 
principle of estoppel or legal rule will permit the company to relieve itself from 
the obligations of the policy by showing that the plaintiff has already received, 
or is receiving, compensation for the same injury from his employer or the 
insurance carrier through a voluntary agreement of the parties at interest. Nor 
does an award under the act constitute an adjudication as to the rights and 
remedies of the plaintiff in relation to the defendant company. The question 
is not what was agreed and determined in the workmen’s compensation proceed- 
ings, but whether or not a recovery can be had under the terms of the policy 
and the facts of the injury. See 28 R. C. L. 832 (section 119). As to the effect 
of a voluntary settlement on an award under the act, see U. S. Casualty Co. 
v. Smith, 34 Ga. App. 365, 366, 129 S. E. 880. 

[2] 2. While the particular question under facts similar to those in this case 
has not been decided by our courts, the recent decision in Ocean Accident & 
Guaranty Corp. v. Farr (Ga. App.) 169 S. E. 684, is closely analogous; and the 
decisions of other jurisdictions are persuasive authority in construing the 
language of compensation acts which are almost identical with that of the instant 
policy. The overwhelming majority support the contentions of the defendant 
company that an injury such as that here shown is one “arising out of and in 
the course of the employment.” The interruption of plaintiff was but temporary 
in order to attend to a call of necessity. The employer had provided no toilet 
facilities, and none appear to have been available other than as was sought by 
the plaintiff, from which he was returning when injured. “It has been held 
that acts of ministration by a servant unto himself, such as quenching his 
thirst, relieving his hunger, protecting himself from excessive cold,” or while 
seeking shelter from a storm during working hours, where the employee intends 
to return to work after the storm passes, “and numerous others, readily con- 
ceivable, performance of which while at work is reasonably necessary to his 
health and comfort, are incidents of his employment and acts of service 
therein, * * * though in a sense they are personal to himself and only remotely 
and indirectly conducive to the object of his employment; and that an accidental 
injury sustained in the performance of such act is compensable as one incurred 
in the course of the employment and resulting therefrom.” 28 R. C. L. 803, 
804: Archibald v. Workmen’s Compensation Commissioner, 77 W. Va. 448, 87 
S. E. 791, L. R. A. 1916D, 1013; Notes, 29 A. L. R. 434; L. R. A. 1916A, 232, 
317 et seq.; 8 R. C. L. Supp. 6225 et seq. In many of the decisions, the employee 
at the time of the accident was on premises other than those of the employer, 
attending to a necessity, as in this case. See State ex rel. Great Northern 
Express Co. v." District Court of Ramsey County, 142 Minn. 410, 172 N. W. 310, 
18 N. C..C. A. 1042; Fearnley v. Bates & Northcliffe, Ltd., 86 L. J. K. B. 1000, 
15 N. C. C. A. 266; Hanley v. Boston Elevated Ry. Co., 201 Mass. 55, 87 N. 
FE. 197,12 N. Cc. C. A. 556 note; Houston & T. C. R. Co. v. Turner, 99 Tex. 547, 
91 S. W. 562: Hagenbeck & Great Wallace Shows Co. v. Leppert, 66 Ind. App. 
261, 117 N. E. 531, 1 W. C. L. J. 64; Madden v. Whitham, 38 N. J. Law J. 113, 
12 N. C. C. A. 556 note; Putnam v. Murray, 6 N. Y. St. Dep. Rep. 355, 12 N. 
C. C. A. 556 note; Cino vy. Morton & Gorman Contracting Co., 5 N. Y. St. Dep. 
Rep. 387, 12 N. C. C. A. 79. See, also, Welden v. Skinner & Eddy Corp., 103 
Wash. 243, 174 P. 452; Neice v. Farmers’ Co-Operative Creamery & Supply Co., 
90 Neb. 470, 133 N. W. 878; Zabriskie v. Erie R. Co, 86 N. J. Law, 266, 92 
A. 385, L. R. A. 1916A, 315. 

3. Under the law and the undisputed facts, the appellate division of the 
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municipal court did not err in awarding a final judgment for the defendant, and 
the superior court did not err in overruling and dismissing the certiorari. 
Judgement affirmed. 


Stephens and Sutton, JJ., concur. 


BIRLEW v. MUTUAL BEN. HEALTH & ACCIDENT ASS'N. No. 6034. 
Supreme Court of Idaho. July 28, 1933. 
Rehearing Denied Sept. 21, 1933. 
24 Pacific Reporter (2d) 677. 
i. INSURANCE. 

Where accident insurer failed to give insured notice that it considered 
quarterly premium due and unpaid, insured could assume that insurer had 
deducted or would deduct premium from sum due insured for accident, though 
proof of loss was not made until after premium was due. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

2. INSURANCE. 

Accident policy Jield to cover second accident totally disabling insured, 
though insured had failed to pay premium, where insurer was then liable for 
sum greatly in excess of it for first accident, though proof of loss was not made 
until after premium was due. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Appeal from District Court, Shoshone County; Albert H. Featherstone, 
Judge. 

Action on health and accident insurance policy by George L. Birlew against 
the Mutual Benefit Health & Accident Association. From a judgment for 
plaintiff, defendant appeals. 

Affirmed. ; 

Walter H. Hanson and F. C. Keane, both of Wallace, for appellant. 

H. J. Hull, of Wallace, ior respondent. 

Morcan, Justice. 

October 29, 1928, appellant issued to respondent a policy insuring him “against 
loss of life, limb, sight or time resulting directly and independently of all other 
causes, from bodily injuries sustained through purely Accidental Means. * * *’ 
Said policy contained the following: “If such injuries * * * shall wholly and 
sontinuously disable the Insured for one day or more, and so long as the Insured 
lives and suffers said total loss of time, the Association will pay a monthly in- 
demnity at the rate of One Hundred ($100.00) Dollars.” 

The policy also provides that: 

“The payment in advance of premiums of Twelve ($12.00) Dollars quarterly 
or Forty-eight ($48.00) Dollars annually * * * beginning with April 1, 1929, is 
required to keep this policy in continuous effect. If any such dues be unpaid at 
the oftfce of the Association in Omaha, Nebraska, this policy shall terminate on 
the day such payment is due. The mailing of notice to the Insured at least fifteen 
cays prior to the date they are due shall constitute legal notice of dues. 

“The acceptance of any premium on this policy shall be optional with the 
Association, and should the premium provided for herein be insufficent to meet 
the requirements of this policy, the Association may call for the difference as 
required.” . 

‘The term of this policy begins at 12 o'clock noon, Standard Time, on date 
of issue * * * and ends at 12 o’clock noon on date any renewal is due.” 

Affixed to the policy is the following indorsement, executed by the president 
and treasurer of appellant corporation: 

“Non-Cancellable Endorsement 

“The Association cannot cancel this policy during any period for which the 
premium has been paid. 

“It is further understood and agreed that this policy cannot be cancelled by 
the Association during any period of disability of the Insured.” 

It will be observed from the foregoing that the quarterly payments of 
premium were due on April 1, July 1, October 1, and January 1, of each year 
during the life of the contract. 

It is stipulated that respondent paid the quarterly premium due on July 1 
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1931; that on September 7, 1931, and while the policy was in full force and effect, 
he “sustained bodily injuries through accidental means which created a liability 
under the policy now admitted to be $170, and which has never been paid, and 
it is further stipulated that the plaintiff may have judgment against the defend- 
ant for the sum of $170.00 and costs of this action.” 

It is further stipulated: 

“That a quarterly premium of $12.00 became due and payable to the defend- 
ant company on October 1, 1931; that this premium was not paid by the plain- 
tiff. That on November 15, 1931 the plaintiff again sustained a bodily injury 
through accidental means for which the defendant company would be liable 
under the policy Plaintiff's Exhibit A, if that policy was in force and effect on 
the said 15th day of November, 1931. That the plaintiff has been totally disabled 
and is now totally disabled within the meaning of the policy as a resuit of the 
eccident that occurred November 15, 1931. * * * 

“That on account of the injury of November 15, 1931 plaintiff is claiming 
total disability from the date of the injury to the present time at the rate of 
3100.00 per month, and it is stipulated that the plaintiff is, and since November 
15, 1931 has been totally disabled. 

“That on the 8th day of September, 1931, the first day after plaintiff sus- 
tained the first injury he gave oral notice thereof to Mr. H. A. Locke, District 
Manager of the Shoshone County, Idaho, for the defendant company, and _ the 
said H. A. Locke advised plaintiff he would give the necessary notice to the 
defendant company, and tiat nothing further would be required, of the plaintiff 
except his proof of loss be made upon his recovery from the injury sustained 
September 7, 1931, and the defendant company thereafter furnished plaintiff 
with its usual form for filing proof of loss, and on the 12th day of October, 193], 
the plaintiff furnished to the defendant company written proof of loss upon the 
form furnished by the defendant company as aforesaid, which proof of loss 1s 
marked for identificaton Defendant's Exhbit No. 1, and is hereby admitted in 
evidence by stipulation.” 

“It is further stipul ited oon after the 13th day of October, 1931, and prior 
to the injury of November 1931, the plaintiff had a conversation with Mr. H. 
A. Locke with reference to a edie of his claim for the first injury and that 
Mr. Locke at that time advised him that he, Locke, was sending the claim to 
the company’s Portland office tor a ruling thereon with reference to the pro- 
visions of Part K of the policy, and that it would require three or four days to 
receive a report from Portland. That approximately two weeks later and prior 
to plaintiff's injury which he sustained under date of November 15, 1931, plaintiff 
«gain met Locke at the office of Robert Ivy in Wallace, Idaho, and that Locke 
at that time advised plaintiff that he (Locke) was ready to settle for the injury 
of September 7th, but that before making a settlement he desired to see plain- 
tiff’s policy; that plaintiff did not have his policy with him at that time. In the 
course of the same conversation Locke also advised the plaintiff that the com- 
pany could not accept any further premiums under the policy he then held for 
the reason that as claimed by Locke, he, the plaintiff, had changed his occupa- 
tion from that of blacksmithing to that of mining, and that it would be neces- 
sary to take up the policy which he then had and substitute therefor a regular 
miner’s policy which the company was writing, which substitution would have 
to be made upon an application by the plaintiff for the miner's form oi policy 
That such miner's policy rite for a quarterly premium of $11.25, and provided 
£75.00 per month for totel disability benefits and with the added ‘provision that 
only fifty per cent. would be paid for the first fifteen days of dis vbility. 

“Locke did not see the plaint'ff again and he did not bring in the policy here 
in suit to be surrendered as requested by Locke, and the miner's policy was not 
issued. In procuring a miner's policy under the rules of the defendant, it would 
have been necessary for an application to have been made out by the plaintiff 
and mailed to the home office of the company at Omaha, Nebraska, for the pur- 
pose of securing its approval and the subsequent issuance of said policy, if 
approved.” 

Trial was to the court without a jury, and resulted in a judgment in favor 
of plaintiff, from which this appeal was taken. 

{1, 2] Appellant denies liability for the second accident and resulting injury 
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to respondent on the theory that the policy had lapsed because of failure to pay 
the quarterly premium ot $12, which became due October 1, 1931. 

Speaking of the principle of law that failure to pay an insurance premium 
when due forfeits the policy, the Circuit Court of Appeals, Fourth Circuit, in 
Long v. Monarch Accident Insurance Company, 30 F.(2d) 929, 930, a case relied 
on by appellant, says: “It is true that the aforegoing principle has been qualified 
to this extent: That if money is absolutely due by the Company to the policy- 
holder when a premium falls due, the Company should apply the same towards 
the premium and thereby, it possible, avoid forfeiture of the policy. This includes 
any excess of premiums paid, dividends, profits, benefit payments, and the like, 
but the offsetting of such credits will only be required where the company 
actually has in its hands at the time funds which are absolutely due and pay- 
able.” See, also, Pfeiffer v. Missouri State Life Ins. Co., 174 Ark. 783, 297 S. W. 
t47, 54 A. L. R. 600; North v. National Life & Sarerny Ins. Co. (Mo. App.) 231 
S. W. 665; Albrecht v. People’s Life & Annuity Ass’n, 129 Mich. 444, 89 N. W. 
44; Columbian Relief Fund Ass’n y., Hopper, 24 Ind. App. 169, 53 N. E. 1051. 

October 1, 1931, when a quarterly payment of $12 on the policy became due, 
there was due from appellant to respondent, because of his first accident, a sum 
cf money greatly in excess of that amount, of which fact appellant’s agent had 
knowledge prior to the second accident. It is true respondent did not make 
proot of loss until October 12, but it does not appear appellant gave respondent 
notice, as in the policy provided, that it considered the October premium due 
and unpaid, and he had a right to assume it had deducted, or would deduct, the 
amount of the premium from the money due him. It was appellant's duty to 
apply $12 of the money it owed respondent toward the payment of the premium, 
or, if it considered itself entitled to do so, terminate the contract and notify him 
to that effect. 

The law assumes the October, 1931, premium was paid from respondent’s 
money in appellant’s hands, and there was no further premium due until January 
1, 1932, so the policy was in full force and effect on November 15, 1931, the date 
of respondent's second accident. 

The judgment is affirmed; costs to respondent. 

Budge, C. J., and Givens, Holden, and Wernette, JJ., concur. 





MURPHEY vy. INTER-OCEAN CASUALTY CO. No. 14437. 
Appellate Court of Indiana, in Banc. 
Sept. 21, 1933. 
186 Northeastern Reporter 902. 

NSURANCE. a 

Generally, exclusion clause in accident policy cannot be used to create liability 
where none would otherwise exist. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

4. INSURANCE. 

Policy reasonably subject to conflicting constructions must be construed 
strictly against insurer, but construction must be reasonable and in accord with 
language of policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
>. INSURANCE. 

Clause excluding liability under policy for injuries while working on public 
highway or a railroad right of way, or while on railroad right of way in violation 
of law, could not make insurer liable for injuries while on railroad right of way, 
where policy provided for liability on account of injuries while on public high- 
way. 

(For other cases, see Insurance, Dec. Dig. § 461[3].) 

7. INSURANCE. 


Under policy covering injuries due to being struck while on “public highway” 
by vehicles propelled by steam or other means, but excluding injuries while 
working on “public highway” or railroad right of way or while on railroad right 
of way in violation of law, insurer was not liable for death of insured struck 
by steam locomotive while using railroad right of way to go to depot, where 
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he was employed, thouzh public generally used right of way (Burns’ Ann. St. 
1926, § 13237). 

“Highway” is a generic term, embracing all kinds of public ways, 
such as county and township roads, streets, alleys, turnpike or gravel 
roads, tramways, ferries, canals, navigable rivers, and railroads, but the 
term “public highway” is much more restricted in meaning and usually, 
ordinarily, and generally it is understood to mean a way, open to the use 
of all persons, who may desire to travel thereover, each person desiring 
to use the way having an equal right with any and all others to do so. 
A “public highway” is one in which there is no interest, but the public 
interest to be subserved, and one in which there is an entire absence of 
any private interest or proprietary right. A railroad right of way is 
not a “highway” open to the general public for use without restriction; 
the ownership of such ways is by private interests. 

(For other cases, see Insurance, Dec. Dig. § 461[3].) 
Appeal from Tippecanoe Circuit Court; Fred N. Pross, Judge. 


_ Action by Lena Mae Murphey against the Inter-Ocean Casualty Company. 
From a judgment for defendant, plaintiff appeals. 
Affirmed. 


William Robison and Thomas M. Ryan, both of Frankfort, for appellant. 
Harker & Irwin, of Frankfort, for appellee. 
BrIDWELL, Judge. 


Appellant, the beneficiary named in a policy of insurance issued by the 
appellee to one Albert W. Murphey, brought this action to recover from appellee 
the sum of $1,250, claimed to be due her under the terms of the policy, because 
of the death of said Albert W. Murphey from injuries alleged to have been 
received by him in a manner insured against by such contract of insurance. In 
the court below a demurrer was sustained to the first and to the second amended 
second paragraphs of complaint. The appellant refused to plead further, and 
judgment was rendered in favor of appellee that appellant take nothing by her 
complaint, and that appellee recover its costs. This appeal was then perfected, 
the appellant assigning as error, upon which she relies for reversal, the action 
of the court in sustaining such demurrers. 

Appellant, in her brief, says: “As we view the case there is no material 
distinction between the allegations of the original or first paragraph of com- 
plaint, and the second amended second paragraph of complaint, the question 
presented being one arising on the construction of the insurance policy in ques- 
tion.” We agree with this statement, and deem it unnecessary to set out in 
detail all the facts alleged in both, or either, of said paragraphs. Sufficient facts 
are alleged in each paragraph to state a cause of action if the insuring clause 
of the contract relied upon by appellant insured against loss of the life of said 
Albert W. Murphey by accidental bodily injuries sustained in the manner and 
at the place where he received the injuries resulting in his death. 

Among other facts, each paragraph of the complaint avers, in substance, 
that on October 17, 1925, the insured (Albert W. Murphey) was employed by 
the Pennsylvania Railroad Company as its station agent and telegraph operator 
at the town of Bringhurst, Ind.; that his residence was located a few blocks 
south of the railroad station where he worked, and on a lot adjacent to the 
right of way of said company; that the insured in going to and from his work, 
with the knowledge and consent of said company, traveled along and upon the 
right of way and roadbed of said railroad company, and that the public gener- 
ally used said right of way and roadbed as a public highway, and it was 
generally used by pedestrians as a way of travel between their homes and the 
business section of said town; that on said October 17, 1925, the insured entered 
upon said right of way for the purpose of going to said railroad station, and 
while walking thereon was struck by a railroad locomotive propelled by steam, 
and killed. It is also alleged that by the terms of the policy appellee agreed 
to pay to appellant, as beneficiary, the sum of $1,250, in case of loss of the life 
of said Albert W. Murphey in the following manner stipulated in said policy, 
to wit: “By being struck or knocked down, or run over while walking or stand- 
ing on a public highway by a vehicle propelled by steam, cable, electricity, naptha, 
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gasoline, horse, compressed air or liquid power (excluding injuries sustained 
while working on a public highway or a railroad right-of-way, or while on a 
railroad right-of-way in violation of law).” 

Was the insured, when he received his fatal injuries, on a “public highway” 
within the meaning of these words as used in the contract of insurance? 

[{1, 2] In construing any contract, the words used therein are to be under- 
stood in their plain, ordinary, and popular sense, unless there is something in 
the contract to indicate a different meaning. Straus v. Yeager (1911) 48 Ind. 
App. 448, 93 N. E. 877; Warrum v. White (1909) 171 Ind. 574, 86 N. E. 959. 

It may be properly said, as stated by appellant, that the’ term “highway” 
is a generic term, embracing all kinds of public ways, such as county and town- 
ship roads, streets, alleys, turnpike or gravel roads, tramways, -ferries, canals, 
navigable rivers, and railroads (see Strange v. Board of Com’rs [1910] 173 
Ind. 640, 91 N. E. 242), but the term, “public highway,” is much more restricted 
in meaning, and usually, ordinarily, and generally it is understood to mean a 
way open to the use of all persons who may desire to travel thereover, each 
person: desiring to use the way having an equal right with any and all others 
to so do. A public highway is one in which there is no interest but the public 
interest to be subserved, and one in which there is an entire absence of any 
private interest or proprietary right. Board of Com’rs vy. Castetter (1893) 7 
Ind. App. 309, 33 N. E. 986, 34 N. E. 687. A railroad right of way is not a 
highway open to the general public for use without restriction; the ownership 
of such ways is by private interests, and it is provided by statute (section 13237, 
Burns’ Ann. St. 1926) that “the use by the public (of the) right of way * * * 
of any railroad in this state by riding, driving or walking thereon, shall not 
ripen into a right to continue to do so even though it has been so used for a 
period of twenty years or more.” In view of this statute, a railroad right of 


way cannot become a public highway by reason of the continuous use thereof by 
the general public as a way of travel. 


(3-5] Under the insuring clause of the policy involved here, appellee becomes 
liable if, and only if, the insured be “struck or knocked down or run over while 
walking or standing on a public highway.” The language employed in stating 
the coverage is plain and not ambiguous. It limits the right of recovery, and 
also excludes from this limited coverage injuries sustained while working on a 
public highway or a railroad right of way, or while on a railroad right of way 
in violation of law. Generally speaking, an exclusion clause cannot be used to 
create liability where none would otherwise exist. While we recognize and 
adhere to the rule that insurance contracts which are reasonably subject to 
conflicting interpretations are strictly construed against the insurer, yet, the 
construction should be a fair and reasonable one, and such as will be in accord 
with the language used in the contract itself. It does not seem reasonable that 
the parties to the contract intended or understood that, by the exclusion of 
injuries sustained under certain conditions, liability should be incurred if the 
insured was injured or killed while at a place where the insuring clause did not 
cover him. 

[6, 7] Appellant, however, contends that, if the term “railroad right of way” 
is not included within the term “public highway,” then the exclusion clause is 
meaningless, but we do not agree with this contention. It is a matter of common 
knowledge that public highways and railroad rights of way intersect, and one 
might be injured by being struck, knocked down, or run over on a public high- 
way, when, at the same time, he was also on a railroad right of way. The 
insured might have been injured while he was working on a public highway 
in the repair or improvement thereof; he might have been injured while on a 
public highway when he was also, at the time, working on a railroad right of 
way at a point where it intersected and formed a part of such public highway; 
he might have been injured while on a public highway at a time when he was 
also on a railroad right of way in violation of law, for example, if he attempted 
to use a public highway in crossing a railroad right of way in violation of an 
ordinance or statute prohibiting entry upon or crossing of such right of way 
under conditions therein prescribed. The appellee had the legal right to safe- 
guard itself from liability, and the clause of the policy, used in connection with 
the particular insuring provision here considered, precludes recovery if the insured 
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be injured or killed, in the manner described, even when on a public highway, 
if the injury or death be incurred while working on a public highway or a rail- 
road right of way, or while on a railroad right of way in violation of law. 

In support of her contention that the insurance contract upon which this 
action is hased should be so construed as to hold that the term “public” high- 
way” includes a railroad right of way, appellant cites the cases of Dillon vy. Life 
& Casualty Ins. Co. (1931) 15 La. App. 497, 131 So. 684; Allen v. Life & 
Casualty Ins. Co. (1931) 226 Mo. App. 84, 41 S.W.(2d) 952, and Rudd v. Great 
Eastern, etc., Co. (1911) 114 Minn. 512, 131 N. W. 633, 34 L. R. A. (N. S.) 1205, 
Ann. Cas. 1912C, 606. In each of these cases it was concluded that the insuring 
clause was ambiguous, and in no one of them was the clause the same as in the 
instant case, although similar in some respects. In the case of Jones v. Continen- 
tal Life Ins. Co. (1927) 37 Ga. App. 289, 139 S. E. 911, a contrary view was taken. 

We are of the opinion that the contract as written admits of but one reason- 
able interpretation, and hold that the court below did not err in sustaining the 
demurrer to each of the separate paragraphs of complaint. 

Judgment affirmed. 


GIACOMA v. BANKERS’ INDEMNITY INS. CO. No. 31136. 
Supreme Court of Kansas. Oct. 7, 1933. 
25 Pacific Reporter (2d) 362. 
INSURANCE. 
Accident policy applicant’s false statements concealing his operation for sinus 
trouble materially affected acceptance of risk or hazard assumed by insurer. 
(For other cases, see Insurance, Dec. Dig. § 291[1].) 


Syllabus by the Court 

Where an applicant for an accident insurance policy made false answers 
to questions as to his previous condition of health by stating concerning that he 
had never been in a hospital, when as a matter of fact he had been operated on 
in a hospital for a severe case of sinus trouble, it was error for the court to hold 
as a matter of law that the false statements did not materially affect either the 
acceptance of the risk or the hazard assumed by the insurer. 

Appeal from Crawford County District Court, sitting at Girard, Division 
No. 2; Jo E. Gaitskill, Judge. 

Action by Joe Giacoma against the Bankers’ Indemnity Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Judgment reversed, with directions. 

D. G. Smith, of Girard, for appellant. 

Thomas D. Winter, of Girard, for appellee. 

SmitH, Justice. 

This was an action on a health and accident insurance policy. Judgment was 
for plaintiff. Defendant appeals. 7 

The plaintiff made application for the policy in writing. Among the ques- 
tions asked him were the following: 

“Are your habits of life correct and temperate and are you in sound con- 
condition mentally and physically? Yes. Is vour hearing or vision impaired 
and have vou any infirmity, deformity or defect? No. Have you ever had 
fits of any kind, vertigo, hernia, paralysis, tuberculosis, or any form of heart 
trouble or kidney disease? No. Have you in contemplation any special journey 
or hazardous undertaking? No. 


“Have you been disabled by either accident or illness, or received medica 
or surgical attention during the last five years? Yes. If so, when, for what 
and duration? In Aug. 1929 for mashed thumb lasting 14 days. ; 

“Have you ever had or been advised to have a surgical operation? No.” 

Plaintiff was injured by being hit by an automobile while getting ready to 
change a tire on his car. 

On the trial the evidence of plaintiff showed the application, the issuance 
of the policy, and the injury. In addition it was shown that within four or 
five months prior to date of issuance of the policy plaintiff was confined for 
a period of two weeks in a hospital where he had a surgical operation by 
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which the first and part of the second phalanges of this thumb and finger were 
amputated; that he drew compensation for such disability; that from December 
27, 1929, to December 30, 1929, plaintiff was confined in the hospital for treat- 
ment of a sinus infection; that at that time plaintiff was brought to the hospital 
in an ambulance and was in great pain and in a serious condition; that plaintifi 
had had this trouble for about a year before the policy was issued and that 
within a few weeks prior to the granting of the policy he had been treated for 
miner’s knee, and that during the five years prior to making the application 
he had been treated by various doctors. 


Among other questions answered by plaintiff when he applied for the policy 
was the following: 

“Do you understand and agree that the right to recovery under any policy 
which may be issued upon the basis of this application shall be barred in the 
event that any of the foregoing statements, material either to the acceptance 
of the risk or to the hazard assumed by the Company, is false, or in the event 
that any one of the foregoing statements is false and made with intent tc 
deceive, that the insurance hereby applied for will not be in force until the 
policy is actually issued and that the company is not bound by any knowledge of 
or statements made by or to any agent unless written hereon, and that you will 
pay the monthly premium of Two & 90/100 Dollars in advance without notice? 
Answer: Yes.” 

At the close of the plaintiff’s case defendant demurred to the evidence of 
plaintiff. This demurrer was overruled. 

After hearing all the evidence the trial court made the following findings 
which are of interest to us: 

“1. The court finds that during September, 1929, plaintiff was in the Girard 
Hospital for a period of two weeks for a surgical operation resulting from 
an injury in a mine accident, which operation consisted of removing a portion of 
plaintiff's thumb, a portion of one finger, and minor cuts on plaintiff's hand. 

“2. The court finds that plaintiff was admitted to the Girard Hospital on 
December 27, 1929, and remained in said hospital until the evening of December 
30, 1929, suffering from a sinus infection and was treated medically therefor. 

“3. The court finds that on and following December 8, 1930, plaintiff was 
treated by Dr. C. M‘. Gibson, of Pittsburg, Kansas, for an infection in the 
frontal sinus, or sinusitus, and that on January 10, 1931, Dr. Gibson performed 
an operation upon the plaintiff removing said trouble.” 

The conclusions of law were: 

“1 That the answers made in plaintiff's application for insurance, in omitting 
the matter referred to in Finding No. 2 herein, and in reference to the injury 
to the hand referred to in Finding No. 1 hereof, were matters of omission and 
not of misrepresentation, and did not materially affect either the acceptance oi 
the risk or the hazard assumed by the insurer. ; 

“2. That plaintiff be awarded judgment against defendant for the sum of 
$250 as monthly indemnity for the period of five months from January 15, 1931, 
to June 15, 1931, at $50 per month, with interest at the rate of six per cent per 
annum from date of judgment.” : 

The argument of defendant is that the answers to the questions were false, 
that they were warranties, and hence voided the policy. 


Plaintiff relies upon R. S. 1931 Supp. 40—1109, subdivision (f). That para- 
graph is as follows: “(f) The falsity of any statement in the application for any 
policy covered by this section shall not bar the right to recovery thereunder 
unless such false statement was made with actual intent to deceive, or unless it 


materially affected either the acceptance of the risk or the hazard assumed by the 
insurer.” 


Admitting, for the moment, that this section applies to a policy of this kind, 
we are not prepared to say the answers to the questions by plaintiff did not 
materially affect the acceptance of the risk. It is well known that sinus trouble 
may cause an ordinary injury, which would be expected to result in only slight 
disability, to have a much more harmful effect. This is on account of the danger 
from focal infection. 
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The effect of questions and answers such as these was discussed in Poultry 
Producers’ Union v. Williams, 58 Wash. 64, 107 P. 1040, 1041, 137 Am. St. Rep. 
1041. In that case the court said: “Whether the answer made by the applicant 
for a policy of indemnity or insurance are warranties or mere representations 
must depend upon the character of the question and its answer, the opportunity 
of the insurer to guard against the representation in the light of its consequences, 
or whether it is material to the risk. A warranty must be strictly true. Rice v. 
Fidelity & Deposit Co., 43 C. C. A. 270, 103 F. 427. A representation need only 
be substantially true. Missouri K. & T. Trust Co. v. German Nat. Bank, 23 C. 
C.A.65; 7 Poa” 

It would be difficult to describe a case where the above rule would apply 
any better than to the case under consideration. We must either conclude that 
such questions are asked of an applicant for insurance just as a gesture or that 
it was the intention to make the questions and answers a part of the contract. 


It will be noted that one of the conclusions of law in this case was that the 
statements referred to were matters of omission and not of misrepresentation and 
did not materially affect either the acceptance of the risk or the hazard assumed 
by the insurer. This conclusion is well answered by the language of the court in 
George Washington Life Ins. Co. vy. American C. Box Co., 185 N. C. 543, 117 
S. E. 785, 786. In that case the insured had answered falsely as to his having had 
Spanish Influenza and having spit up blood. The action was one to set aside the 
contract. The statute (C. S. § 6289) was as follows: “All statements or descrip- 
tions in any application for a policy of insurance, or in the policy itself, shall be 
deemed representations and not warranties, and a representation, unless material 
or fraudulent, will not prevent a recovery on the policy.” 


The court said: “It is very generally recognized that the spitting of blood 
always is regarded as a serious symptom and not infrequently indicates the 
presence or near threat of tuberculosis (the disease of which intestate died), and 
that Spanish Influenza has a tendency, at least for a period following the disease, 
to weaken the resisting powers of a patient and render him more likely to suc- 
cumb to an attack of serious illness.” : 


The injury of which plaintiff complains is that the blow from the car caused 
both his legs to be paralyzed. There was evidence that one leg recovered but the 
other leg was still partially paralyzed at the time of the trial. 


Two doctors testified for the plaintiff as to the extent of his injuries. Thei 
testimony was that the condition was caused by an injury to the sciatic nerve. 
On cross-examination they both testified that this condition might be caused by a 
hlow, or might be caused by some focal infection in the body such as bad tonsils, 
decayed teeth, or sinus trouble. They testified that if the patient was suffering witii 
sinus trouble a short time before the blow occurred they could not be satisfied 
as to whether the condition observed was caused by the blow or by the sinus 
infection. Three doctors were called by the defendant and testified to the condi- 
tion of plaintiff. Their testimony was that plaintiff was suffering from sciatica, 
and that this condition could have been caused by focal infection from sinus 
trouble. This evidence is borne out by medical authorities. See Conquering Arthri- 
tis by Margolis, pages 60 and 76; also Infectious Immunity and Biologic Therapy 
by Kolmer (3d Ed.) page 1038. 


We are not called upon to decide whether these doctors and medical authori- 
ties are correct. The point here is whether plaintiff’s failure to state the truth 
as to the sinus trouble materially affected the acceptance of the risk or the 
hazard assumed by the defendant. 

The court held as a matter of law that the false statements with reference to 
the sinus trouble did not affect either the acceptance of the risk or the hazard 
assumed by the insurer. This amounts to a holding as a matter of law that the 
company would not have been affected in its decision to accept plaintiff as a 
risk by the knowledge he had been afflicted with sinus trouble a short time pre- 
viously, and notwithstanding the general belief among reputable doctors that sinus 


trouble may be the means of causing serious injury. To state this proposition is 
to refute it. 
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We have concluded that the position of the trial court was in error on this 
point. 

The judgment of the district court is reversed, with directions to enter judg- 
ment for the defendant. 


ROSS v. FIRST AMERICAN INS. CO. No. 28775. 
Supreme Court of Nebraska. Sept. 29, 1933. 
250 Northwestern Reporter 75. 
2. INSURANCE. 

Facts showed that insured suing on accident and health policy was not. in 
default for nonpayment of premium note. 

Policy contained no provision for forfeiture for nonpayment of 
premiums, but provided that insurer might suspend policy during period 
premium was due and unpaid, and that upon payment of any claim there- 
under past-due premium might be deducted. Evidence showed that 
insured was injured on June 12, 1931, and that before note became due 
on November 20, 1931, insured inquired as to amount due on note and 
whether insurer wished note to be paid or would deduct amount due 
from amount of claim, which was greatly in excess of amount of note; 
that insured again inquired about settlement of claim and authorized 
deduction of amount due on note; that insurer replied only to second 
letter and informed insured that representative would see him; that 
on December 23, 1931, insurer denied liability and gave notice of elec- 
tion to rescind, and returned note to insured. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

o. INSURANCE. 

Where apparently trivial injury resulting in total disability did not become 
serious until nearly month after accident, when insurer was promptly advised, 
notice was sufficient under accident and health policy requiring notice 20 days 
after accident or 10 days after commencement of disability from sickness. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

4. INSURANCE. 

Denial of lability on accident and health policy on ground of election to 
rescind for fraud precluded insurer from pleading as defense failure to give 
required notice of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

6. INSURANCE. 

“Bodily infirmity” as used in exception clause of accident and-health policy, 
meant ailment of somewhat settled character as distinguished from temporary 
disorder, 

‘Bodily infirmity” means a settled disease, an ailment that would 
probably result, to some degree, in general impairment of physical health 
and vigor. 

(For other cases, see Insurance, Dec. Dig. § 291[7].) 

7. INSURANCE. 

Information given agents taking application for accident and health policy 
concerning trouble with applicant’s leg was imputed to insurer, where there 
was no collusion between applicant and agents. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

8. INSURANCE. 

Applicant’s failure to state name of physician and treatment by him for tempo- 
tary indisposition would not avoid policy, where disclosure of ailment was made, 
ond there was no collusion between applicant and agents. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

9 INSURANCE. 

Where treatment in regulariy incorporated hospital was stated as condition 
to liability for increased indemnity, insurer was not liable for increased indem- 
ity, where insured was treated in unincorporated hospital. 


(For other cases, see Insurance, Dec. Dig. § 530.) 
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10. INSURANCE. 

Evidence supported verdict that thrombophlebitis resulting in tctal disability 
was caused by accidental injury after issuance of accident and health policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Syllabus by the Court. 

1. The issues presented by the pleadings in this action held to be triable as an 
action at law. 

2. The facts stated in the opinion /ield to show a sufficient offer of payment 
of a note, given for a premium due on a health and accident policy, to entitle the 
insured to maintain an action thereon to recover indemnity for a loss sustained 
thereunder. 

3. Where a health and accident policy requires written notice of injury or 
of sickness on which a claim may be based to be given the insurer within 20 
days after the accident causing such injury or within 10 days after the commence- 
ment of disability from such sickness, it is sufficient compliance therewith on the 
part of an insured, who has received an injury apparently trivial in its nature 
but which thereafter causes an illness resulting in total disability, that he gives 
such notice when a condition developed such as would warn a person of ordinary 
and reasonable prudence that a disability had occurred or might occur therefrom 
which would entitle him to indemnity under his contract of insurance. 

4. Where, prior to the commencement of this action, the insurer denied liabil- 
ity and gave as its only reason the alleged fraudulent procurement of the policy, 
and that on such grounds it elected to rescind, the insurer cannot, after litigation 
had been begun, change its ground and assert as a defense the failure to give 
notice of loss within the time required by the contract of insurance. 

5. Ordinarily an estoppel or waiver must be pleaded by the party invoking it, 
but where the facts showing an estoppel or waiver are within the issues made 
by the pleadings and the evidence thereof is admissible for any purpose, it is not 
necessary that the estoppel or waiver shall be specially pleaded. 

6. “Bodily infirmity means a settled disease, an ailment that would probably 
result to some degree in the general impairment of physical health and vigor. 
* * * Bodily infirmity, as used in an accident policy exempting the insurer from 
liability, only includes an ailment * * * of a somewhat established or settled 
character, and not merely a temporary disorder arising from a sudden and 
unexpected derangement of the system.” French vy. Fidelity & Casualty Co., 135 
Wis. 259, 115 N. W. 869, 17 L. R. A. (N. S.) 1011. 

7. Upon the facts set out in the opinion, he/d, that the knowledge and infor- 
mation acquired by the agent of the insurer at the time the application for 
insurance was written by such agent, were imputed to his principal. 

8. The mere failure or omission to state the name of a physician and a 
treatment by him for some temporary indisposition or ailment will not avoid 
the policy. 

9. Where a health and accident policy provides for the payment of increased 
indemnity for necessary removal and treatment in a regularly incorporated hos- 


pital, a recovery cannot be had thereon for treatment in a hospital other than an 
incorporated one. 


10. Evidence examined and /reld sufficient to support the verdict of the jury, 
except as to the amount allowed for hospital benefits. 

Appeal from District Court, Lincoln County; Tewell, Judge. 

Action by William Ross against the First American Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed on condition. 

A. §. Johnston, of Lincoln, for appellant. 

Beeler, Crosby & Baskins, of North Platte, for appellee. 

Heard before Goss, C. J., Good, Day, and Paine, JJ., and Chase and 
Lovel S. Hastings, District Judges. 

Hastincs, District Judge. 


[1] This action was brought by William Ross, plaintiff and appellee, against 
the First American Insurance Company, defendant and appellant, to recover 
indemnity upon an accident and health insurance policy issued by the defendant. 
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On a trial to a jury a verdict was returned in favor of the plaintiff in the sum 
of $879.16; judgment was entered on the verdict, and defendant appeals. 

It is admitted in the plealings that on the 23d day of May, 1931, the defendant 
for a premium of $260 executed and delivered to plaintiff the five year term acci- 
dent and health policy sued upon. It appears from the evidence that the plaintiff 
in payment of the premium executed and delivered to the defendant his note 
for $260, dated May 20, 1931, due in six months after date, with interest at 6 
per cent. per annum. 

It is alleged in the petition that on June 12, 1931, while said policy was in 
effect, plaintiff suffered an injury by stepping upon and piercing his leit heel with 
« rusty nail; that plaintiff suffered a total disability therefrom which was con- 
tinuous up to the time of the filing of his petition on April 28, 1932, and that from 
July 3, 1931, he was confined in a hospital for the treatment of the disability aris- 
ing from said injury for a period of ten months. 

The defendant in its answer denied all the allegations of plaintiff's petition 
except the issuance and delivery of the policy and the giving of the premium 
note. Several affirmative defenses are pleaded in the answer, which are: (1) 
—— to pay or offer to pay or to confess judgment for the premium note; 

2) false statements in the application which were material to the risk and hazard 
ouniaiana and contributed to the loss; (3) that the disability existed at the time 
the policy was issued and was due in part, at least, to bodily infirmity, and not 
covered by the policy; (4) and that defendant, after notice of its election to 
rescind, had rescinded the contract of insurance for fraudulent misstatements 
contained in the application and had returned the premium note to plaintiff. 

The reply was a general denial of the affirmative defenses alleged in defend- 
ant’s answer and a plea in avoidance of the alleged breach for failure to pay the 
premium note. 

Under the issues so framed, defendant, before trial and at the close of the 
evidence, moved the court for a trial of the action in equity on the sole ground 
that the answer by the defendant prayed for the cancellation of the policy. Both 
motions were overruled and the rulings are assigned as error. 

The cause of action presented by the petition of the plaintiff is purely a law 
action and before such action is triable in equity the equitable nature of the 
defense must clearly appear from the facts alleged in the answr, to defeat the 
plaintiff of his right to a trial to a jury. The facts alleged in the answer as a 
defense to plaintiff's cause of action do not present a defense cognizable solely 
in equity. The mere fact that the plaintiff did not, on demand, surrender the 
policy, after a loss thereon, for cancellation did not change the action from one 
at law to one in equity. 

The alleged defense that the policy was procured by the plaintiff by false 

‘tatements made in the application, in the suppresson or concealment of facts, 
was as available and complete as a defense to an action at law as it would have 
been in equity. A determination of the issues in favor of the defendant would 
lave been an adjudication of the rights of the plaintiff under the policy and 
would have operated as effectively to bar any future recovery as a cancellation 
by decree of the court in an action in equity. The issues having been ‘Gian 
in favor of the plaintiff, the right of the defendant to a rescission and cancellation 

f the policy was thereby determined against it and there was-nothing left for a 
court of equity to act upon. The motions were properly overruled. 

; [2] It is contended by counsel for the defendant that plaintiff, being in 
default for nonpayment of the premium note, could not maintain an action on 
the policy in the absence of an offer to pay or confess judgment thereon. The ‘ 
policy contains no provision for forfeiture for failure to pay a premium when 
due. It contains a provision, however, that the company at its option may 
suspend the policy during the period the premium is due and unpaid. The defend- 
ant never exercised that option, nor did it make any demand for payment. 

The policy also contains the provision: “Upon the payment of any claim 
hereunder, any premium then due and unpaid or covered by any written order, 
or note or check may be deducted therefrom.” The note became due on Novem- 
ber 20, 1931, and previous to that date plaintiff had sustained a loss, which, if it 
entitled him to indemnity, was greatly in excess of the amount due on the note. 
The defendant did not deny liability for the loss until more than a month after 
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the note matured. Before the maturity of the note plaintiff wrote defendant and 
asked it to give the amount that was due on his note and whether it wished it 
paid by draft or by deducting the amount due from the indemnity due him under 
his policy. Thereafter, and before the company denied liability, plaintiff again 
wrote the company asking for settlement of his claim and authorized the com- 
pany to deduct therefrom the amount due upon the note. The company did not 
reply to the first letter. It replied to the second letter and told him that it would 
have a represenative out to see him in reference to his claim. On December 23, 
1931, the company finally denied liability, gave notice of its election to rescind, 
and returned the note to the plaintiff. After it gave notice of rescission, it is 
evident that any offer or tender of payment by the plaintiff would not have been 
accepted. Thereafter plaintiff was not required to offer or tender payment of 
the note prior to the commencement of the suit. Bundy v. Wills, 88 Neb. 554, 
130 N. W. 273, Ann. Cas. 1912B, 900; Filley v. Walker, 28 Neb. 506, 44 N. W. 737; 
26 BG. Les, -§ 3: 

In his petition plaintiff alleged that defendant was entitled to credit for the 
amount due and owing on the premium note upon the indemnity alleged to be 
due plaintiff, gave the defendant credit therefor, and asked judgment for the 
remainder. This amounted to an offer of payment in accord wth the provisions 
of the policy, if plaintiff recovered. If plaintiff did not recover, then defendant, 
having rescinded, would not be entitled to recover on the note. 

[3] Another ground of the motion for a directed verdict, which was over- 
ruled, was the alleged failure of plaintiff to give notice of his injury and disability 
as required by the contract of insurance. The policy contained the following 
provision: 

Written notice of injury or of sickness on which claim may be based must be 
given to the home office of the company within twenty days after the date of 
the accident causing such injury or within ten days after the commencement of 
disability from such sickness. * * * Failure to give notice within the time pro- 
vided in this policy shall not invalidate any claim if it shall be shown not to have 


been reasonably possible to give such notice and that notice was given as soon as 
was reasonably possible.” 


Compliance with the provision as to notice of claim for accidental injury or 
disability, unless waived, is a condition precedent to recovery. Campbell v. 
Columbia Casualty Co., 125 Neb. 1, 248 N. W. 690. Defendant relies on the 
above case to support his contention. In that case the trial court directed a 
verdict for the defendant on the ground that no notice had been given as required 
no excuse offered for delay or waiver shown. The facts in that case are mater- 
ially different. In this case the evidence shows that on June 12, 1931, when 
plaintiff sustained his injury, a physician was called, treated the wound and 
called on him some four days thereafter and found the wound about healed and 
nothing to indicate that any serious consequences would result. Some days 
later, on another visit, the physician discovered the leg somewhat swollen, indi- 
cating an infection that was progressing upward, and he continued to treat plain- 
tiff for a few days thereafter at his place of business; then, being fearful that 
the swelling might extend above the knee, told him he should go to the hospital. 
Plaintiff on the same day, July 3, 1931, was taken to the hospital. Prior to the 
time he was taken to the hospital the physician had not indicated to plaintiff 
that he might suffer any serious disability therefrom. When taken to the hospital, 
plaintiff, for the first time, was advised that he was suffering from a serious disa- 
bility on which a claim for indemnity might be based. Within a day or two after 
he was taken to the hospital, Rankin, the general soliciting agent of defendant, 
who had taken his application, called at the hospital, and plaintiff told him to 
notify the company of his injury and sickness. The agent told him he was going 
to the home office within a day or two and would notify the company. Not hear- 
ing from the defendant, plaintiff then requested his physician to write the com- 
pany informing it of his injury and the disability resulting therefrom. On July 13, 
1931, the physician wrote the defendant advising it of the injury and that he 
believed that it had already been reported to them by their agent, C. E. Rankin. 
On July 14, 1931, the company wrote the plaintiff acknowledging receipt of the 
letter from his phy sician stating that it was inclosing a preliminary blank to be 
filled out and returned to its office. The plaintiff, on receipt of the blank from 
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the company, filled it out and transmitted it to the defendant. Previous to the 
time plaintiff was taken to the hospital he did not realize that the injury sus- 
tained or the disability resulting therefrom was of such a serious nature as to 
warrant him in making a claim thereon for indemnity. When he did realize 
the serious nature of his‘ disability, he caused written notice thereof to be given 
to the defendant. It further appears that there was nothing in his condition or 
the result of the injury to give reasonable warning to plaintiff that his injury 
would have any serious aspect. 

When an injury received by an insured is apparently trivial in its nature, but 
which thereafter causes total disability, he is not required to give notice thereof 
until such facts have developed as would warn a person of ordinary and reason- 
able prudence that a disability might arise therefrom which would entitle him to 
indemnity under his contract of insurance. Notice of sickness, resulting from 
an injury, given by the insured within ten days after a person of ordinary and 
reasonable prudence realizes that such sickness had caused a disability that might 
entitle him to indemnity under his policy is sufficient to meet the requirements of 
the contract of insurance. Chapin v. Ocean Accident & Guarantee Corporation, 96 
Neb. 213, 147 N. W. 465, 52 L. R. A. (N. S.) 227; George v. AXtna Casualty & 
Surety Co., 121 Neb. 647, 238 N. W. 36; Jennings v. Brotherhood Accident Co., 
44 Colo. 68, 96 P. 982, 18 L. R. A. (N. S.) 109, 130 Am. St. Rep. 109; Grant v. 
North American Casualty Co., 88 Minn. 397, 93 N. W. 312; Odd Fellows’ Fra- 
ternal Accident Ass’n vy. Earl (C. C. A.) 70 F. 16; Rorick v. Railway Officials & 
Employes’ Accident Ass’n (C. C. A.) 119 F. 63. 

{4] Furthermore, it appears from the evidence defendant wrote plaintiff be- 
fore this action was begun, in substance, denying liability upon the contract of 
insurance, assigning as the sole grounds therefor that plaintiff had made false 
statements in his application and that had the statements been truthfully made the 
policy would never have been issued; that on account thereof the defendant elect- 
ed to rescind its approval of his application and the contract of insurance and. 
return the note given for the premium (which was inclosed in the letter) and 
asked plaintiff to return the policy for cancellation. This letter was offered and 
received in evidence without objection. 

The defendant, prior to the commencement of this action, having denied li- 
ability and given as its reason the alleged fraudulent procurement of the policy 
and that on such grounds it elected to rescind, cannot, after litigation has been 
begun, change its ground and assert as a defense the failure to give notice of 
loss within the required time. Hamblin vy. Equitable Life Assurance Society, 124 
Neb. 841, 248 N. W. 397; Yates v. New England Mutual Life Insurance Co., 117 
Neb. 265, 220 N. W. 285. 

Refusal of payment upon the grounds indicated in the letter and its alleged 
rescission upon such grounds constitute a waiver of notice. Feis v. United 
States Ins. Co, 112 Neb. 777, 201 N. W. 558, 3 A. L. R. 1008. 

[5] The defendant insists that plaintiff, not having specially pleaded an estop- 
pel or waiver by defendant as to the giving of notice of loss, cannot avail him- 
self thereof. Ordinarily an estoppel or waiver must be pleaded by the party in- 
voking it; but where, as in this case, the facts showing an estoppel or waiver are 
within the issues made by the pleadings and the evidence showing the estoppel 
is admissible for any purpose thereunder, it is not necessary that the estoppel or 
waiver should be specially pleaded. Yates v. New England Mutual Life Ins. Co., 
supra: Hirsch R. M. Co. v. Milwaukee & F. R. V. R. Co., 165 Wis. 220, 161 N. W. 
741: McDonnell v. De Soto Savings & Building Ass’n, 175 Mo. 250, 75 S. W. 438, 
97 Am. St. Rep. 592; 10 R. C. L. 844, § 149. 


Error was not committed in overruling the motion for an instructed verdict 
on the ground assigned. In this connection plaintiff assigns error in the giving 
of instruction No. 3, wherein the jury were told that the burden of proof was 
upon the plaintiff to prove notice of loss or waiver thereof by the acts of the 
defendant. It follows from what has been said that the giving of that instruction 
was not prejudicial to defendant. 


[6-10] It is insisted by counsel for the defendant that the evidence establishes 
that plaintiff was afflicted with a bodily infirmity at the time that he made his 
application and at the time that the policy was issued, which materially contributed 
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to or caused, either directly or indirectly, the disability for which plaintiff seeks 
to recover indemnity. In this respect the policy provides: 

“Nor shall this policy cover any loss or disability caused directly, or indirect- 
ly, wholly or in part, by mental or bodily infirmity.” 

It is established by the evidence that when plaintiff was taken to the hospital 
on July 3, 1931, he was suffering from a serious disease known as thrombophle- 
bitis, which was affecting his left leg below the knee. A short time prior to May 
1, 1931, plaintiff had a swelling in the calf of his right leg. To reduce the swell- 
ing he applied some strong liniment to that part of his leg. The liniment pro- 
duced an irritation, and on May 1, 1931, he went to the office of Dr. Heider at 
North Platte, exhibited the swelling in his leg, was given a prescription for 
medicine to apply thereto to alleviate the irritation produced by the liniment and 
was told by the doctor to stay off his feet and keep his right leg elevated until 
the swelling went out. The doctor prescribed no other treatment and did not tell 
plaintiff the cause of the swelling. The plaintiff paid the doctor for his treat- 
ment and did not thereafter consult him or any other physician in regard to said 
ailment. There was no perceptible swelling in plaintiff’s right leg at the time 
that he made his application for insurance. 


It is the claim of the defendant that plaintiff was afflicted with thromhophle- 
bitis in his right leg at the time he consulted Dr. Heider and that such disease 
was present at the time he made his application and received the injury to his 
foot. The evidence upon this question is in conflict. The evidence in behalf of 
the plaintiff is that the ailment which caused the swelling in his leg. for which 
he consulted Dr. Heider, was not thrombophlebitis or a disease, but a condition 
produced by a sluggish circulation relieved by staying off his feet for a while: 
that the thrombophlebitis which plaintiff was suffering from at the time he was 
in the hospital was due directly to an infection introduced into the blood stream 
by the nail penetrating his foot. When plaintiff was taken to the hospital he 
was examined by the physician and there was no swelling in his right leg, but 
after he had been confined in the hospital for a short time the swelling progressed 
upward in his left leg to the pelvis and across and down into the right leg. Dr. 
Heider, called as a witness for the defendant, on his cross-examination testified 
that at the time plaintiff came to him for treatment of his right leg he did not 
diagnose his ailment as thrombophlebitis but as a temporary ailment. Dr. Hei- 
der, while testifying for the defendant in answer to a hypothetical question, 
stated that from the fact that plaintiff was afflicted with thrombophlebitis at the 
time he was taken to the hospital it was his opinion that probably plaintiff was 
afflicted therewith in his right leg at the time he consulted him and at the time 
he made his application and probably had not recovered therefrom at the time of 
his injury. 

“Bodily infirmity means a settled disease, an ailment that would probably re- 
sult to some degree in the general impairment of physical health and vigor. * * * 
Bodily infirmity as used in an accident policy exempting the insurer from li- 
ability only includes an ailment * * * of a somewhat established or settled char- 
acter, and not merely a temporary disorder arising from a sudden and unexpected 
derangement of the system.” French vy. Fidelity & Casualty Co., 135 Wis. 259, 
115 N. W. 869, 875, 17 L. R. A. (N. S.) 1011. See, also, Eastern District Piece 
Dye Works v. Travelers’ Ins. Co., 234 N. Y. 441, 138 N. E. 401, 26 A. L. R. 1505, 
and note. 

The evidence in this respect sustains the verdict of the jury. 

It is contended by counsel for defendant that the evidence establishes that 
plaintiff made false representations in his application, material to the risk, thereby 
deceiving defendant to its injury, and that the trial court should. have sustained 
defendant’s motion for a directed verdict. The particular questions claimed to 
have been falsely answered together with the answers given in the application 
were the following: “8. Who is your physician? None. Date of last treatment? 
None. * * * 9. Are you now in good health? Yes. * * * 11. Have vou had any 
other disease in the past five years? No.” It appears that plaintiff's application 
was taken by Pierson and Rankin, soliciting agents of defendant; that Rankin 
wrote the answers to the questions therein and plaintiff had_ nothing to do with 
the preparation thereof. The evidence further shows, without conflict, that 
plaintiff told said agents at that time that he had previously had a swelling in his 
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right leg, had been treating it with the use of liniment and staying off his feet, 
that. he thought it was all right then. He exhibited his leg to them and both of 
said agents testify that it was not swollen and appeared to be normal. Rankin 
told plaintiff that it was not necessary to mention it in the application; that his 
father had been troubled with the same thing at times when he was plowing corn 
with a walking cultivator, but that as soon as that work was over and he got off 
his feet the swelling disappeared. The evidence shows that plaintiff was in good 
health at that time except as the ailment to his right leg might affect the same. 
Other than that ailment there is no evidence that within the preceding five years 
he had been afflicted with any other disease or ailment material to the risk. 
Plaintiff made a full disclosure to said agents about his‘ailment and the treat- 
ment thereof, save and except that he had consulted Dr. Heider in relation there- 
to and had been told to keep off his feet and elevate his foot until the swelling 
went out, and that he had been given a prescription for medicine to stop the burn- 
ing and itching caused by the liniment. The knowledge of defendant’s agents 
obtained at that time in regard to the ailment with which plaintiff had been af- 
flicted is imputed to the defendant, there being no collusion shown between such 
agents and the plaintiff to deceive defendant. Rubinson v. North American Acci- 
dent Ins. Co.. 124 Neb. 269, 246 N. W. 349: Home Fire Ins. Co. v. Fallon, 45 
Neb. 554, 63 N. W. 860; German Ins. Co. v. Frederick, 57 Neb. 538, 77 N. W. 
1106; Busboom y. Capital Fire Ins. Co., 111 Neb. 855, 197 N. W. 957; Johnson v. 
Etna Ins. Co., 123 Ga. 404, 51 S. E. 339, 107 Am. St. Rep. 92; Norem v. Iowa 
Implement Mutual Ins. Ass’n, 196 Iowa, 983, 195 N. W. 725: Nertney v. National 
Fire Ins. Co., 199 Iowa, 1358, 203 N. W. 826; 21 R. C. L. 838, § 21. — 

It will be presumed that defendant’s agents imparted the information thus 
obtained to their principal. It is insisted by counsel for the defendant that the 
knowledge thus obtained by defendant’s agents could not be imputed to the de- 
fendant. We are cited to the case of Morrissey v. Travelers’ Protective Ass’n, 
122 Neb. 329, 240 N. W. 307, in support thereof. The facts stated in the opinion 
in that case do not make the rule announced therein applicable to the facts in the 
instant case, nor is it in conflict with the authorities cited. The knowledge of 
defendant’s agents being imputed to defendant, it could not have been deceived 
or relied upon the answers to questions 9 and 11 to its injury. 

Representations contained in an application for insurance that the insured is 
in good health and has had no disease within the preceding five years means that 
the insured has not suffered any illness or disease of a serious nature tending to 
undermine the constitution or seriously affecting the general soundness or health 
of his system. The mere failure or omission to state the name of a physician and 
a treatment by him for some temporary indisposition or ailment will not avoid the 
policy. Yonda v. Royal Neighbors of America, 96 Neb. 730. 148 N. W. 926; Mad- 
ern Woodmen of America v. Wilson, 76 Neb. 344, 107 N. W. 568: Blumenthal v. 
Berkshire Life Ins. Co., 134 Mich. 216, 96 N. W. 17, 104 Am. St. Rep. 604: French 
v. Fidelity & Casualty Co., 135 Wis. 259, 115 N. W. 869, 17 L. R. A. (N. S.) 1011. 
If the ailment to plaintiff’s right leg was a temporary ailment or indisposition 
which readily responded to treatment and he having told defendant’s agents all 
he knew in relation to the nature of said ailment, and on examination by them of 
his leg it appeared normal, then his answers to both parts of question 8 would be 
immaterial and defendant would not be deceived thereby to its injury. Under the 
facts and circumstances disclosed by the record, it was not error to overrule de- 
fendant’s motion for a directed verdict on the grounds assigned. 


Error is assigned in the giving of instruction No. 6. It is the contention of 
defendant that the trial court erred in instructing the jury that the answers to 
questions 9 and 11 did not avoid the policy if plaintiff did not intend to deceive 
the defendant thereby. The instruction is too long to quote and it is not neces- 
sary to a proper consideration of the question involved. The trial court, in sub- 
stance, told the jury in that instruction that the answers to questions 9 and 11 
would not avoid the policy if plaintiff acted in good faith and with no intent to 
deceive, and disclosed to Mr. Rankin all he knew about his health, and all he 
knew of having any disease within the five years preceding May 20, 1931: but if 
plaintiff did not disclose all he knew relative to his health, and knew of his hav- 
ing had some disease within the five years that materially affected the risk as- 
sumed by defendant, and either failed to tell said Rankin thereof or allowed him 
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to send such answers to the defendant with the intent to deceive the defendant, 
that the policy would be avoided thereby. As heretofore pointed out, the evidence 
without conflict, discloses that plaintiff told defendant's agents all he knew 
about any ailment or disease might materially affect the risk. The court should 
have instructed the jury that, in view of the disclosures made to defendant's 
agents the answers to said questions would not avoid the policy, therefore the 
submission of such issues was without prejudice to the defendant. The policy pro- 
vides: “That no indemnities shall be paid for ‘such illness’ if same is contracted and 
begins within fourteen days from date of issue of this policy.” It is insisted that the 
verdict is not supported by the evidence and that the illness and disability for 
which plaintiff claims indemnity commenced within fourteen days from the 
issuance of the policy. As to whether the ailment which caused plaintiff's dis- 
ability was contracted and begun within fourteen days from the issuance of the 
policy is a question upon which the evidence is in conflict and is amply sufficient 
to support the verdict of the jury 

It is claimed that there was error in the giving of instructions 4 and 5, in 
that the court limited a bodily infirmity, which would avoid the policy, to one ex- 
isting at the time of the issuance of the policy. The record discloses that the 
theory of the defendant was that the bodily infirmity which caused the disability 
on which plaintiff's claim for indemnity is based existed at the time of the issu- 
ance of the policy, therefore the claim of error in this regard is without merit. 

It is also urged that the court erred in failing to correctly define “bodily in- 
firmity” in instruction No. 5. The definition of that phrase in the instruction 
conforms to the meaning given by the authorities heretofore cited. 

It is contended that the court erred in giving instruction No. 7, wherein the 
jury were permitted to find, as an element of plaintiff’s recovery, that he might 
recover for hospital benefits provided for in the policy. The provision of the 
policy relating thereto is as follows: 

“Tf on account of such bodily injury or such disease, it is necessary to re- 
move the insured to a regularly incorporated hospital within thirty davs of the 
date of such bodily injury, or such disease, the regular monthly indemnity pay- 
able shall be increased by one-half for a period not exceeding two months during 
such hospital confinement.” ‘ 

The hospital to which plaintiff was removed and received treatment was a 
small unincorporated hospital. It is contended that plaintiff was not entitled to 
recover benefits for treatment in such a hospital. The probable purpose of the 
provision limiting such benefits to treatment in an incorporated hospital is that 
generally such a hospital would be of a more permanent character, have better 
facilities for treatment, and thus shorten the period of disability, than one not 
incorporated. The provision was a reasonable one. The recovery for hospital 
benefits being limited to treatment received in a certain class of hospitals, there 
can be no recovery for treatment in any other class. 

It appears that the jury included in its verdict hospital benefits for two 
months amounting to $100, with interest thereon from the date of the filing of 
the petition therein on April 28, 1932, to October 22, 1932, at 7 per cent., amount- 
ing in all to the sum of $103.97. The error may be cured by a remittitur of that 
sum from the amount of the judgment. If plaintiff file a remittitur in this court 
within 20 days for the sum of $103.97, the judgment for $775.19, with interest 
from October 22, 1932, will be affirmed, otherwise it will be reversed and cause 
remanded for a new trial. We have carefully examined the evidence and find 
that it is sufficient to support the verdict of the jury except as to the allowance 
for hospital benefits. 

The trial court allowed plaintiff's attorneys a fee of $350 and defendant com- 
plains of this as excessive. The allowance of such fee was largely in the dis- 
cretion of the trial court. When we take into consideration the length of the 
trial and the questions involved we do not think that the allowance made should 
be disturbed, although the amount involved is small. 

Affirmed on condition. 
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COLEMAN MUT. AID ASS’N v. CLARK. No. 7884. 
Court of Civil Appeals of Texas. Austin. July 26, 1933. 
Rehearing Denied Sept. 27, 1933. 

63 Southwestern Reporter (2d) 270. 


1, INSURANCE. 

Insurer, by issuing policy and retaining premium with full knowledge that 
other insurance exists, waives condition against other insurance. 

(For other cases, see Insurance, Dec. Dig. §§ 389[4], 392[1].) 

2. INSURANCE. 
Insurer is charged with notice of all facts disclosed by application for policy. 
(For other cases, see Insurance, Dec. Dig. § 377[2].) 

3. INSURANCE. 

Application reciting that insured carried other mutual insurance with named 
company put insurer on inquiry as to character of such insurance, as respects 
waiver of provision against other insurance. 

(For other cases, see Insurance, Dec. Dig. § 377[3].) 

5. INSURANCE. 

Insurer waives imperfection in application containing unanswered or imper- 
fectly answered question by issuing policy without further inquiry. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

Appeal from Coleman County Court; A. O. Newman, Judge. 

Suit by W. F. Clark against the Coleman Mutual Aid Association. From a 
judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Critz & Woodward, of Coleman, for appellant. 

H. L. Livingston and Jno. Harris, all of Coleman, for appellee. 

Brair, Justice. 

Appellee sued appellant on its policy of insurance, wherein, under the schedule 
of section 4, sub. 7, it agreed to pay appellee not over $250, if he “shall acci- 
dentally break both bones of either arm”; appellee alleging that he had broken 
both bones of his right arm. As defense, appellant alleged that the policy pro- 
vided “that if said member has any other insurance in any other company or 
association whatever covering or indemnifying against injuries covered by said 
Subdivision (7) * * * above, then this Association shall not be liable under 
said Subdivision (7) * * * for any injuries whatever, accidental or otherwise, 
suffered by said member”; that at and prior to the time appellee received his 
injuries herein complained of he carried a policy of insurance with the Winters 
Mutual Aid Association, wherein it agreed to pay him $250 if he should acci- 
dentally break both bones of either arm; and that the Winters Association paid 
appellee $250 for the same injuries sued for herein. In reply appellee alleged that 
at the time the policy in suit was issued and delivered, and continuously there- 
aiter, appellant knew that appellee was carrying insurance with the Winters 
\ssociation; that appellant made no protest thereto, but continued to collect froni 
appellee assessments and dues covering the injuries complained. of; that appellant 
had at no time made any tender of the assessments and dues so collected to 
appellee: and that, by reason of these facts, appellant waived the provision of the 
policy against other insurance, and was estopped to assert same as a defense to 
this suit. 

A trial to the court without a jury resulted in judgment for appellee for $250, 
with interest, as prayed; hence this appeal. 

The policy in suit obligated appellant to pay appellee not over $250 if he “shall 
accidentally break both bones of either arm.” It contained the above-quoted pro- 
vision of nonliability if appellee shculd carry insurance in any other company or 
association, covering the same character of accidental injuries. The application 
for the insurance contained certain questions, which, with the answers of appellee 
thereto, read: “Do you carry other mutual insurance?” “Yes.” “What company ?” 
“Winters.” At the time appellee applied for the insurance and continuously there- 
after he held a policy of insurance in the Winters Mutual Aid Association, which 
obligated it to pay him $250 if he should accidentally break both bones of either 
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arm. He accidentally broke both bones of his right arm, and the Winters Associa- 
tion paid him $250 for such injuries, which were the same injuries sued for 
herein. Appellant assessed and collected from appellee the full amount of the 
assessments and dues covering the injuries sued for herein for almost one year, 
and at no time has appellant offered to return such assessments and dues to 
appellee. From this evidence the trial court found that appellant had issued the 
policy and collected and retained the assessments and dues covering the injuries 
sued for herein, with full knowledge that appellee carried other insurance cover- 
ing the same injuries; and therefore concluded that appellant had waived the 
_ against other insurance, and was estopped to assert such defense to this 
suit. 

[1] The law is well settled that “the issuing of a policy and the retention of 
the premium with full knowledge that other insurance exists waives the condition 
against other insurance.” 24 Tex. Jur. 1020, § 225; Southern Underwriters v. 
Jones (Tex. Civ. App.) 13 S.W.(2d) 435; Southern Mutual Co. v. Mazoch (Tex. 
Civ. App.) 291 S. W. 257; Id. (Tex. Civ. App.) 7 S.W.(2d) 1119; St Paul F. & 
M. Co. y. Cronin, 62 Tex. Civ. App. 440, 131 S. W. 649; Standard Life Co. v. 
Davis (Tex. Civ. App.) 45 S. W. 826. These and other cases also hold that an 
insurer, knowing that an insured has other insurance, cannot tacitly consent 
thereto by issuing and delivering its policy and collecting the premium, and then, 
after loss or injury, set up for the first time breach of condition against other 
insurance; but that such insurer is estopped to set up the breach of the condition 
against other insurance. St. Paul F. & M. Co. v. Stell (Tex. Civ. App.) 26 
S.W.(2d) 399; Mecca Fire Ins. Co. vy. Smith (Tex. Civ. App.) 135 S. W. 688; 
Law v. State Mutual Ins. Co. (Tex. Com. App.) 12 S. W.(2d) 539; Id. (Tex. 
Com. App.) 16 S.W.(2d) 277. 


[2-5] But appellant contends that there is no testimony showing that it had 
any knowledge of the terms and conditions of the policy of insurance carried by 
appellee with the Winters Association. In his application for the insurance in 
suit appellee informed appellant that he was carrying insurance with the Winters 
Association. An insurance company is charged with notice of all facts disclosed 
by the application for the policy. 32 C. J. 1321, 1322; Queen Ins. Co. vy. May (Tex 
Civ. App.) 43 S. W. 73. The application gave appellant notice that appellee carried 
mutual insurance with the Winters Association, and therefore disclosed sufficient 
facts to put appellant upon inquiry as to the character of such insurance unde: 
the rule that “whatever is sufficient to put a person on inquiry is sufficient to 
affect him with notice of such facts as he might be presumed to learn upon 
reasonable inquiry.” Bowles vy. Belt (Tex. Civ. App.) 159 S. W. 885; Kimmell 
v. Edwards (Tex. Civ. App.) 193 S. W. 363. Should it be the contention of 
appellant that the questions and answers given by appellee in the application for 
the insurance was insufficient, either as to notice of other insurance or as to its 
character, then appellant is precluded in that contention by the settled rule that, 
“where a question appears upon the application to be unanswered or imperfectly 
answered, the company issuing the policy without further inquiry waives the 
imperfection and renders it immaterial.” 32 C. J. 1343; Royal Neighbors of 
America v. Sims (Tex. Civ. App.) 216 S. W. 240. 


Appellant further contends that the nonliability provision because of other 
insurance did not render the insurance for the injuries complained of void from 
the date of the certificate, in that the nonliability did not depend upon a condition 
existing at the time the certificate was issued, but upon a condition existing at he 
time of the accident: and that whether the liability should attach was therefore 
left with appellee. The contention is not sustained. The certificate did not provide 
that liability for the insurance should attach only upon conditions existing on the 
date of a possible accident. It insured appellee against the injuries complained o1 
from the date of the certificate. The other insurance pleaded by appellant as 
rendering the nonliability provision effective was in existence on and before the 
date the certificate was issued, and appellant knew of its existence when the cer- 
tificate was issued, and it collected and retained the premiums covering the injuries 
complained of from the inception of the insurance contract. Appellant did not 
demand or require appellee to drop the insurance he was carrying with the Winters 
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Association, and the undisputed evidence shows that appellant issued the cer- 
tificate and collected and retained premiums covering the injuries complained of 
with full knowledge that appellee was carrying such insurance. Clearly appellee 
had the right under these facts to assume that appellant intended to waive the 
provision against other insurance. 

The judgment of the trial court will be affirmed. 

Affirmed. 
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AUTOMOBILE 


STRANGIO et al. v. CONSOLIDATED INDEMNITY & INS. CO. No. 7013. 
Circuit Court of Appeals, Ninth Circuit. July 24, 1933. 
66 Federal Reporter (2d) 330. 
1. INSURANCE. 


Where oral application for automobile liability insurance was made to mere 
broker, not insurance company’s agent, no contract came into existence until 
policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

2. INSURANCE. 

Where automobile, with knowledge of applicant for liability insurance, was 
involved in accident between date of application and time when contract came 
into existence, applicant was bound to disclose accident to insurer where policy 
took effect as of time antedating accident, though there would be no duty of 
disclosure as to accident unknown to applicant (Civ. Code Cal. §§ 2561, 2562, 2563 
2565). 

(For other cases, see Insurance, Dec. Dig. § 127.) 

3. INSURANCE. 

If person taking oral application for automobile liability insurance was insur- 
er’s agent, such person's knowledge of accident between date of application and 
issuance of policy bound insurer; otherwise not. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

4. INSURANCE. 

Where person taking oral automobile liability insurance application sent 
“Report” to insurance company pursuant to custom, and another company, 
under arrangement with first company, issued policy, person taking application 
aeld not agent of either company, but mere broker, nor was first company agent 
f second company; hence broker’s knowledge as to accident before issuance of 
policy did not bind insurer (Pol. Code Cal. §§ 633, 633a, as amended by St. 1923, 
pp. 731, 738). 

Record disclosed that person taking application had been sending 
applications for insurance to a company in form of “daily reports,” 
since it was not practice of company to receive signed applications, that 
he had no authority to effect contracts of insurance, and that before 
receiving policy in instant case such person had not even heard of second 
company which issued policy; and it appeared that insurance was issued 
by second company under arrangement whereby first company was to 
let second company have all liability insurance business, and second com- 
pany was authorized to accept or reject such business. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

5. INSURANCE. 

Under record, insurance broker receiving oral application for automobile 
liability policy /ield not ostensible agent of insurer; hence insurer was not 
estopped to attack validity of contract on ground of concealment of accident 
preceding issuance of policy. 

It appeared that applicant for insurance did not know what company 
broker represented, and broker had never had dealings with insurer and 
did not know that insurance would be written by insurer, but submitted 
application to another company which, pursuant to arrangement, let 
insurer have the business. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

6. INSURANCE 

Issuance of automobile liability policy as of date preceding policy held not 
ratification of broker’s attempt to make contract effective of such date, where 
policy was issued without insurer’s knowledge of facts constituting concealment 
of accident preceding issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

7. INSURANCE. 
Generally, insurance broker receiving application for insurance is agent of 
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insured, not insurer (Pol. Code Cal. §§ 633, 633a, as amended by St. 1923, pp. 
731, 738). 

(For other cases, see Insurance, Dec. Dig. § 98.) 
& INSURANCE. 

Insurance broker could not bind automobile liability insurer by his knowledge 
of accident, broker being agent of insured (Pol. Code Cal. §§ 633, 633a, as amended 
by St. 1923, pp. 731, 738). 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 
uv. INSURANCE. 

Where automobile liability policy was issued as of date preceding issuance 
of policy, insured’s failure to disclose to insurer accident occurring, with insured’s 
knowledge, between dates of application and issuance of policy, held to authorize 
cancellation of policy, though insured was not guilty of intentional wrong (Civ 
Code Cal. §§ 2561, 2562, 2563, 2565). 

(For other cases, see Insurance, Dec. Dig. § 127). 

Appeal from the District Court of the United States for the Northern District 
of California, Southern Division; Harold Louderback, Judge. 

Suit by the Consolidated Indemnity & Insurance Company against Fred 
Strangio and another, doing business as Strangio Bros., in which Harold Leslie 
and another intervened. From a decree in favor of plaintiff, defendants and 
interveners appeal. 

Affirmed. 

Nutter & Rutherford and A. P. Hayne, all of Stockton, Cal., for appellant 
Leslie. 

Sydney C. Bennett, of Stockton, Cal., for appellant Benschoter. 

Warren H. Atherton, of Stockton, Cal., for other appellants. 

Glensor, Clewe, Schofield & Van Dine, of San Franscio, Cal., for appellee. 

3efore Wilbur, Sawtelle, and Mack, Circuit Judges. 

SAWTELLE, Circuit Judge. 

This is an appeal from a decree canceling a policy of public liability insurance 
issued by the appellee upon an automobile owned by the appellants Fred and 
‘om Strangio. 


The application for the policy of insurance was made by Tom Strangio to 


Emile L. Matthias, in Stockton, Cal., where they resided, on the morning of 
Saturday. October 18, 1930. At that time Strangio asked Matthias to procure 
public lability insurance on three certain automobiles, including the Studebaker 
automobile here involved. Matthias was then a clerk for the Southern Pacific 
Company, and for four or five years previously “had been sending applications 
to the Netherlands [Insurance Comany] for insurance.” The Netherlands ha? 
its office in San Francisco. Matthias was not licensed to act as insurance agent 
in October, 1930; his license, according to his testimony, having expired in June 
i that vear. A deputy insurance commissioner testified that Matthias “was 
not licensed as a broker during 1930 and 1931 and was not licensed for the com- 
plainant [the appellee] corporation during 1930 and 1931.” Matthias had pre- 
viously placed insurance on the car in question, through the Netherlands Com- 
pany, the same having expired in the spring or early summer of 1930. 

Matthias mailed a “daily report” covering the insurance requested by 
Strangio to the Netherlands Company on the following morning, Sunday, Octo- 
ber 19. This report requested that the date of the policy be fixed to commence 
«s of noon, Ocotber 18, 1930. An application sent in by the Nethelands on one 
of the appellee’s forms contained the same stipulation. 

About 2:30 o'clock on the afternoon of Sunday, October 19, 1930, the 
Studebaker car for which the insurance was requested, while being driven in 
Stockton by John Strangio, with the consent of Tom Strangio, collided with a 
machine operated by James C. Benschoter, injuring Benschoter and damaging 
his car, and injuring Harold Leslie, a passenger in Benschoter’s car. 

Benschoter and Leslie recovered judgments against the Strangios in the 
state court for the injuries received in the accident. Their judgments remaining 
unsatisfied, they were granted leave to intervene in this suit, and have joined the 
Strangios in this appeal. 

Matthias was notified of the collision with Benschoter’s car on the same 
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afternoon, about 3:30 o'clock, Sunday, October 19, by Tom Strangio. On the 
morning of October 21, 1930, Matthias mailed a letter to the Netherlands Insur- 
ance Company reporting the accident, and the letter was received at the Nether- 
lands office on October 22. 

Meantime, on the morning of Monday, October 20, the Netherlands Com- 
pany received the application for insurance on the Strangio cars from Matthias. 
Since the Netherlands Company did not write public liability insurance, it tele- 
phoned to the appellee and requested the latter to issue the policies of insurance. 
Appellee did so on October 21, specifying a period beginning at 12:01 a. m.,, 
October 18, as requested in the application. 

Upon learning that the car covered had been involved in an accident on 
October 19, the appellee gave notice of cancellation of the policy of insurance 
thereon, and commenced and successfully prosecuted a suit in equity to rescind 
and cancel the insurance. 

The appellee’s complaint alleged that the appellants Strangio concealed the 
tact of the accident from the appellee, and that “had said defendants communi- 
cated said facts to complainant at any time before the issuance of said policy, 
the complainant would not have issued said policy.” 

The answer denied the complainant's allegation of “fraud, deceit and con- 
cealment.” 

The lower court entered a decree declaring the policy to have been “pro- 
cured by fraud and concealment,” and adjudging it to be null and void. 

It appears that the Netherlands Company did not write public liability insur- 
ance, but the appellee company did, and there was an agreement between the 
two companies that public liability insurance applications received by the Nether- 
lands Company would, if acceptable to the appellee, be turned over to, and 
written by, the appellee. With reference to this agreement, Mr. Gorham, the 
superintendent of the Netherlands Company, testified that in April or May ot 
1930 he had a conversation with Mr. Deasy, the manager of the appellee company: 
that “the purpose of the conversation was to place the public lability insurance 
which my company cannot write, and which was given to us by our agents or 
brokers. I asked Mr. Deasy if the Consolidated Indemnity and Insurance Com- 
pany would be open for such business as we might offer them. I told him that 
the business was public liability insurance where the assured would want public 
liability, property damage, fire, theft and collision insurance on automobiles 
I said we would write the fire, theft and collision and that the property damage 
and liability would be placed with them, if acceptable, and that we would phone 
them as it came to our office. He agreed to the proposition. I did not ask him 
to act as broker for his company or agent for the company. I just asked him 
it he would take the business we offered. We agreed my company would get 
the regular broker's commission. 

“Afterwards the manager of my company approved of the arrangement and 
policies were placed with the Netherlands Insurance Company under this 
arrangement, they paying us a commission on the premium. We always phoned 
this business to the Consolidated Indemnity and Insurance Company and they 
would send us the policy if acceptable to them, after which we would mail it to 
our broker or agent. * * * I do not recall that the Consolidated ever rejected 
any such insurance that we applied to them for over the telephone, but they 
lid reject them later.” 

Mr. Deasy, of the appellee company, testified: “We talked about the matter 
-—talked about it from the standpoint of underwriting and from the standpoint 
of remuneration—what it would pay the Netherlands Insurance Company as 
brokers on such business, and 1 indicated to Mr. Gorham that I was interested 
in such busness but that it must be underwritten and entirely controlled by our 
own office and that we would have to have the full direction and contro! of our 
underwriters. Mr. Gorham said that that was acceptable to his company and 
that he was only interested in the service which my company could give his 
company. We then spoke of the brokerage remuneration to be paid them and 
when that was agreed to the arrangement went into effect. In the course of this 
conversation I told Mr. Gorham that it was ispossible to allow the Netherlands 
Insurance Company to issue cover notes in our behalf. After this conversation 
the arrangement went into effect. The Netherlands Insurance Company offered 
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us insurance from time to time and we generally accepted it, though some was 
‘ejected aiter investigation.” 

Appellants contend that the Netherlands Company was an agent of the appellee 
company, with power to bind it, and that the knowledge of Matthias, the agent 
of the Netherlands Company, was the knowledge of the Netherlands Company, 
and therefore the knowledge of the appellee company; hence Matthias having 
knowledge of the accident prior to the issuance of the policy, his knowledge was 
the knowledge of the appellee, and there was therefore no concealment. 

The appellee, on the other hand, contends that “the arrangement with the 
Netherlands Insurance Company was a mere brokerage arrangement. It in no 
sense constituted the Netherlands Insurance Company an agent of appellee to 
any extent or for any purpose whatsoever.” 

The present controversy turns upon two questions: 

(1) Were the appellants Strangio under a duty to disclose to the appellee the 
fact that there had been an accident, before the policy was issued? ! 

(2) Was the disclosure to Matthias equivalent, in law, to a disclosure to the 
appellee? Or, in other words, was Matthias the agent of the appellee? 

As to the first proposition, the appellants contend the fixing of the policy 
period as commencing on October 18, 1930, was an assumption of risk on the part 
of the appellee for all accidents between that date and October 20, 1930, when 
the policy was executed; and that there was therefore no duty on the part of the 
insured to communicate the fact of an accident occurring between those dates. 

The Civil Code of California contains several provisions dealing with the 
subject of concealment and the duty to disclose, which are applicable to the 
problem before us. Those sections are as follows: 

“2561. A neglect to communicate that which a party knows, and ought to 
communicate, is called a concealment. 

“2562. A concealment, whether intentional or unintentional, entitles the injured 
party to rescind a contract of insurance. 


“2563. Each party to a contract of insurance must communicate to the other, 
in good faith, all facts within his knowledge which are or which he believes to 
be material to the contract, and which the other has not the means of ascertaining, 
and as to which he makes no warranty. 

“2565. Materialty is to be determined not by the event, but solely by the 
probable and reasonable influence of the facts upon the party to whom the com- 
munication is due, in forming his estimate of the disadvantages of the proposed 
contract, or in making his inquiries.” 

In Stipcich v. Met. Life Insurance Co., 277 U. S. 311, 316-318, 48 S. Ct. 512, 
513, 72 L. Ed. 895, Mr. Justice Stone said: 

“Insurance policies are traditionally contracts uberrime fidei and a failure by 
the insured to disclose conditions affecting the risk, of which he is aware, makes 
the contract voidable at the insurer’s option. [Cases cited] * * * 


“But the reason for the rule still remains, and with added force, as to changes 
materially affecting the risk which come to the knowledge of the insured afte1 
the application and before delivery of the policy. For even the most unsophisti- 
cated person must know that, in answering the questionnaire and submitting 1t 
to the insurer, he is furnishing the data on the basis of which the company will 
decide whether, by issuing a policy, it wishes to insure him. 

“If, while the company deliberates, he discovers facts which make portions 
of his application no longer true, the most elementary spirit of fair dealing would 
seem to require him to make a full disclosure. If he fails to do so the company 
may, despite its acceptance of the application, decline to issue a policy. Canning 
v. Farquhar, 16 Q. B. D. 727: McKenzie vy. Northwestern Mutual Life Insurance 
Co., 26 Ga. App. 225, 105 S. E. 720; or if a policy has been issued, it has a valid 
defense to a suit upon it, Equitable Life Assurance Soc. v. McElroy (C. C. A.) 
83 F. 631, 636, 637. Compare Traill v. Baring, 4 DeG. J. & S. 318; Allis- 
Chalmers Co. vy. Fidelity & Deposit Co. of Maryland, 114 L. T. 433. Compare 
Piedmont & Arlington Life Insurance Co. y. Ewing, 92 U. S. 377, 23 L. Ed. 610.” 

In Springfield Fire & Marine Ins. Co. v. National Fire Ins. Co. (C. C. A. 8) 
51 F(2d) 714, 719, 76 A. L. R. 1287, the court said: “However, in the case of 
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marine insurance policies ‘lost or not lost,’ and in the case of fire insurance 
policies where the period of risk antedates the making of the contract, there is the 
implied condition that the party insured does not know at the time of procuring 
the policy that the property insured has already been destroyed. [Cases cited.]” 


[1, 2] In the instant case, it cannot be said that the insurance was “procured” 
before the accident. Merely making an oral application to Matthias did not “pro- 
cure” the insurance for the Strangios. Matthias, as we shall see more fully here- 
after, had no power to bind either the appellee or the Netherlands Company. 
There was no oral contract of insurance. The only contract that arose came intc 
existence when the appellee issued the policy; and, since the policy was issued 
after the loss, the duty to disclose remained with the appellants. 


We see no reason why the rule referred to in the Springfield Case (C. C. A.) 
51 F.(2d) 714, 76 A. L. R. 1287, supra, should not be applied in cases of public 
liability insurance involving automobiles. Like a vessel at sea, an automobile may 
easily be involved in an accident without the knowledge of the owner. As to 
such accident, unknown to him, there would be no duty on the owner’s part to 
disclose, during the pendency of the negotiations. 


One of the important elements in the problem is whether or not a contract 
of insurance has been consummated—regardless of the issuance of the policy at 
the time of the accident. If the contract has been consummated, the better rule is 
that, the insurer’s liability having already attached, there is no duty to disclose on 
the part of the insured. 

Emphasis on the point that there may be an insurance contract independently 
of the writing which evidences it was laid by the Supreme Court in Mut. Ben. 
Life Insurance Co. v. Higginbotham, 95 U. S. 380, 386, 387, 24 L. Ed. 499: 

“If we assume it to be true, as a general proposition, that the policy speaks 
from the date of its issue, and that the obligation of the applicant to make a full 
disclosure continues down to the completion of the contract, and that the occur- 
rence of a material change before the contract is consummated must be com- 
municated to the company, we do not advance essentially in the case before us 
The question recurs, When was the contract of Dr. Day consummated? If on the 
14th of October, when the renewal receipt was delivered, at the company con- 
tends, then the rule mentioned bars the plaintiff’s right to recover. If, as the 
plaintiff contends, the contract, by the intention and understanding of the parties, 
relates to the Ist of October, when the premium was paid by the applicant and 
the certificates of health presented and transmitted, or to a point of time within 
a few days thereafter, within which the company ought to have examined and 
to have accepted a risk in all respects suitable to be accepted within its own 
rules, then the general rule quoted is not applicable. The case is governed by 
different principles. It is not necessary, therefore, to question the principle assumed 
in the authority quoted, or to examine the cases cited to sustain it. 


“We are of the opinion that the exceptions to the charge of the judge, upon 
the theory that the representations by Dr. Day were made on the fourteenth day 
of October, or that concealment was then practised by him, on the ground that 
the previous representations necessarily and as a matter of law, were continuous, 
and that the contract was consummated on that day, cannot be sustained.” 


The importance of the existence of a contract of insurance as affecting thc 
duty to disclose a fact material to the risk, was suggested by the Supreme Court 
in the Stipcich Case, supra, at page 316 of 277 U. S., 48 S. Ct. 512, 513, 72 L. Ea. 
895: “But there is no contention here that the parties contracted exclusively on 
the basis of conditions as the time of the application. Here both by the terms 
of the application and familiar rules governing the formation of contracts no 
contract came into existence until the delivery of the policy, and at that time 
the insured had learned of conditions gravely affecting his health, unknown at 
the time of making his application.” 

[3] We advance next to the question of Matthias’ power to bind the appellee 
with his seasonable knowledge of the accident, either directly or through the 
Netherlands Company. If Matthias was the agent of the appellee, his knowledge 
of the accident, imparted by Tom Strangio, bound the appellee: otherwise not. 
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The Political Code of California furnishes us with the definition of “agent” 
and “broker,” as follows: 

Section 633 (as amended by St. 1923, p. 731): “* * * Any person duly 
appointed and authorized by an insurance or surety company, or other insurer to 
solicit applications for insurance or surety bonds, or effect insurance or surety 
bonds in the name of such company or other insurer shall be an agent within the 
meaning of this section.” 

Section 633a (as amended by St. 1923, p. 738): “* * * Who Are Insur- 
ance Brokers. Any person, firm or corporation, other than an insurance or surety 
company or society, or other insurer, or agent of such company or society o1 
other insurer, or employee compensated by salary only and acting on behalf of 
such company or society or other insurer, or agent, or a medical examiner for 
a life insurance company or society, who for compensation acts or aids in any 
manner in negotiating contracts of insurance or surety bonds or reinsurance or 
placing risks, or effecting insurance or reinsurance for a party other than himself, 
or itself, shall be an insurance broker within the meaning of this section.” 

[4] According to the testimony of Matthias, which was uncontradicted, he 
had been “sending applications” for insurance to the Netherlands, in the forms 
of “daily reports,” since it was not the practice of the company to receive signed 
applications. It is clear that he had no authority to effect a contract of insurance, 
and that, as to the liability insurance in the instant case, the contract was exe- 
cuted by the appellee itself. Before receiving the policy in the instant case, 
Matthias had not even heard of the appellee. 

Under such a state of facts, and in the light of the statutes just quoted, we 
cannot regard Matthias as the agent either of the Netherlands Company or of the 
appellee. 

There is nothing in the evidence to support the conclusion that the Nether- 
lands Company was the agent of the appellee; just the contrary is apparent. The 
testimony above quoted clearly shows that the appellee did not accept any and all 
business offered to it by the Netherlands Company, but accepted such business 
subject to rejection upon investigation of the risk. Mr. Gorham, of the Nether- 
lands Company, testified: “I did not ask him [Mr. Deasy] to act as broker for 
his company or agent for the company. I just asked him if he would take the 
business we offered.” And Mr. Deasy, of the appellee company, testified: “I 
indicated to Mr. Gorham that I was interested in such business but that it must 
be underwritten and entirely controlled by our own office and that we would have 
to have the full direction and control of our underwriters. Mr. Gorham said that 
that was acceptable to his company and that he was only interested in the service 
which my company could give his company.” “In the course of this conversation 
I told Mr. Gorham that it was impossible to allow the Netherlands Insurance 
Company to issue cover notes in our behalf.” 

{5] There is nothing in the record to support a finding that Matthias was an 
ostensible agent of appellee. The Strangios did not know what company Matthias 
represented, and Matthias had never any dealings with appellee, and did not 
know that the insurance would be written by appellee. Therefore appellee was 
not estopped to attack the validity of the contract. 

It is not contended that, assuming that the appellants had the duty to disclose 
the fact of the accident to the company itself, the concealment complained of was 
insufficient to vitiate the policy. 

{6] Nor can it be said that the issuance of the policy by appellee as of 
October 18 constituted a ratification of Matthias’ attempt to make the contract 
effective as of that date. The policy was issued by appellee without any knowledge 
of the facts constituting the concealment, and there was no duty on its part to 
make any inquiry concerning the possibility of such a circumstance. Appellee had 
not at any time authorized Matthias to act as its agent, and Matthias did not 
know with what company the insurance would be placed: Hence there is lacking 
the element of knowledge which is essential to an application of the doctrine of 
ratification. 

Under the statutes quoted above, Matthias was the agent neither of the 
Netherlands Company nor of the appellee or any other insurer, at least in so far 
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as public liability insurance was concerned. He was simply an insurance broker. 

[7] And, being a broker, he was, under the general law, the agent, not of the 
insurance company, but of the insured. 

In 32 C. J. 1054, the rule is thus stated: “An insurance broker, like other 
brokers, is primarily the agent of the person who first employs him, and there 
fore, an insurance broker or agent employed to procure insurance for another, 
ordinarily is not the agent of the company, and owes no duty to it; but is the 
agent of the insued as to all matters within the scope of his employment, and 
acts or knowledge of such broker or agent will be binding on or imputed tc 
insured and not to the company. In the absence of statute such broker or agent 
is the agent of insured, even though he solicits the insurance, or the policy is 
delivered to him, and he collects the premium as agent of the company; and even 
though he receives his compensation from the company or its agent.” 

Similarly, in 22 Cyc. 1427, it is said: “An insurance broker is ordinarily the 
agent of the person seeking insurance.” 


find the following language: “Generally, the question as to whether a_ person 
through whose aid a policy is procured is the agent of the insurer or the insured 
is raised with reference to insurance brokers. By the weight of authority, a 
broker who merely solicits applications, and afterwards places the insurance with 
such companies as he can induce to take the risk, is regarded as the agent of the 
insured, and hence the insurer is not charged with knowledge of matters contrary 
to the provisions of the policy of which the broker has notice, but which he 
does not communicate to the insurer or its authorized agent.” 

See, also, Overland Sales Co. v. American Indemnity Co."(Tex. Civ. A 


‘ai nak aoe : : App.) 
= ag 980, 982; Pringle v. tna Life Ins. Co., 123 Mo. App. 710, 101 S. W. 
130, 131. 


[8] As broker, Matthias could not bind the appellee by his knowledge of the 
accident: “Conceding that notice to a duly authorized agent of the insurer would 
be sufficient notice to one who is the agent of the insured, or whose only relation 
to the insurer is that of broker, is not notice to the insurer.” Cooley, supra, vol. 
7, p. 6083. ; 

[9] The policy covers only liabilities that were unknown to Strangio Bros. at 
the time the application for insurance was accepted and the policy was issued. 
If an accident had occurred between the date that Saringio Bros. applied for th< 
insurance and the date of the issuance of the policy, without the knowledge 01 
Strangio Bros., the policy having been made effective prior to the accident, the 
policy would have taken effect by relation as of the 18th. Under the California 
statute, quoted above, the failure to disclose to the insurer that an accident had 
happened authorized the cancellation of the policy, notwithstanding the fact that 
Strangio Bros. were not guilty of any intentional wrong in not making the dis- 
closure to the insurance company before the policy was issued. 

This case is not governed by the law which makes the insurer liable where 
the local agent was authorized to and did make an oral contract of insurance 
Here, as we have seen, Matthias was a mere broker of the insured, and in n 
sense the agent of the insurer. The application was of no effect whatever until 
accepted by the insurer. Had an accident occurred and liability attached between 
the date of the application and the issuance of the policy, of which Strangio Bros 
had no knowledge or notice, then the effect of fixing the effective date of the 
policy as of October 18 would have been to make the insurer liable for any such 
“unknown” accident or liability. 

We have assumed that Matthias was the broker of the Netherlands Company 
and was acting lawfully on behalf of that company, although there is some ques- 
tion as to his power or right to do so, in view of the fact that he was unlicensed 


to so act. However, in view of our conclusion, that question need not be deter- 
mined. 


Again, in Cooley’s Briefs on Insurance (2d Ed.) vol. 5, pp. 4065, 4066, we 


[10] We have considered the assignments of error dealing with other ques- 
tions. Under the views that we take of the case, such assignments are without 
merit. Furthermore, “since the rulings of the lower court upon the admissibility 
of evidence in an equity suit are in no way binding upon us and if wrong do not 
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constitute reversible error * * * it is unnecessary to discuss the assignments 
of error based upon them.” Johnson v. Umsted (C. C. A. 8) 64 F.(2d) 316, 318; 
Unkle v. Wills (C. C. A. 8) 281 F. 29, 34. 

For the foregoing reasons, we are of the opinion that the decree of the 
lower court should be affirmed. 

Decree affirmed. 


HUTSON v. GERSON et al. Civ. 7624. 
District Court of Appeal, Second District, Division 1, California. June 20, 1933. 
23 Pacific Reporter (2d) 816. 
1. INSURANCE. 


Finding that taxicab which struck plaintiff was covered by liability insurance 
held justified under evidence in action against cab company and insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

Appeal from Superior Court, Los Angeles County; W. A. Anderson, Judge. 

Action by Ellen Hutson against Joseph Gerson and others. Judgment for 
plaintiff, and defendants appeal. 

Modified as to defendant California Highway Indemnity Exchange, and 
affirmed as to other defendants. 

sryce P. Gibbs and George P. Kinkle, both of Los Angeles, for appellants. 

Clarence A. Jones, of Los Angeles, for respondent. 

DEsMOND, Justice pro tem. 


_A jury awarded to the plaintiff judgment in the sum of $6,000 against all the 
defendants. They appeal from that judgment, and from an order of the trial 
court by which they were denied a new trial. 


The plaintiff, as she was crossing Central avenue at or near the northerly 
line of Jefferson street, in the city of Los Angeles, between 7 and 8 p. m. of 
November 22, 1928, was struck, thrown to the ground, and injured by a taxicab. 
This vehicle was traveling south on Central avenue, and bore the license number 


243516. It will be noted that the defendants @omprise six individuals, namely, 
Gerson, Livingston, Calder, DeVoy, Van Elm, and S. G. Stephens; the California 
Highway Indemnity Exchange, a corporation; and S. G. Stephens sued also as 
doing business under the firm name and style of Crown Cab Company. For 
convenience the California Highway Indemnity Exchange will be hereinafter 
referred to as the exchange. The same attorneys who have at all times repre- 
sented the exchange have at all times represented the other defendants, two 
identical answers being filed, one for the exchange and one for the other defend- 
ants as a group. Introduced in evidence was a policy, No. 5513, of the exchange 
lated December 15, 1927, in which defendants Gerson, DeVoy, and Livingston 
appear as the assured parties, described as doing business as the Crown Cab 
Company. Attached to this policy were many “endorsements,” so-called, cover- 
ing under the terms of the policy certain t°xicabs in addition to the one described 
in the original. One of the indorsements, effective February 16, 1928, attached 
to and made part of policy No. 5513, included the taxicab involved in this case. 

e same being No. 135 in the fleet of taxis of the Crown Cab Company, covered 

this insurance. In an indorsement effective May 31, 1928, the “name of the 
assured covered by the above mentioned policy is amend to read Jean A. Calder, 
and Joseph Gerson, d. b. a. (doing business as) Crown Cab Co.” June 18, 1928, 
another indorsement amended the name “to read Crown Cab Co., H. J. Van Elm, 
President in lieu of Jean A. Calder and Joseph Gerson d. b. a. Crown Cab Co.” 
On September 21, 1928, another indorsement changed the name of the assured 
“to S. G. Stephens doing business as the Crown Cab Co., instead of as stated 
in the policy.” The latest indorsement, effective May 23, 1929, eliminated from 
coverage of the policy thirteen taxicabs, not including cab No. 135. Nor was this 
cab eliminated by any other indorsement. The original policy No. 5513 carries 
a cancellation notice dated August 14, 1929, terminating liability on August 13, 
1929, at the request of insured “to be replaced by policy No. 6034.” 

[1] Attached to policy No. 5513 is an indorsement dated December 8, 1927, 
containing the following language: “This policy is a continuing liability notwith- 
standing any action or recovery thereon,” etc. We believe on the facts recited 
the jury was justified in finding that cab 135 of the Crown Cab Company was 
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covered by this policy of insurance on the date of plaintiff's injury, November 
22, 1929. A special agreement attached to the policy limited the exchange’s 
liability to $5,000 for injury to or death of any one person, and $10,000 in case 
more than one person were killed or injured; also provided that “in addition 
to said limited sums the Exchange will pay the expense of litigation and all 
costs taxed against the subscriber in any legal proceedings defended by the 
Exchange, together with any interest accruing after entry of judgment upon 
such part of said judgment as shall not be in excess of the limits of the Exchange's 
iiability herein expressed.” 

The only evidence offered by the defendant at the time of the trial was that 
of a physician who, at the request:of counsel for the defendants, had examined 
the plaintiff a few weeks after the accident. A physician appointed by the court 
also testified. All the witnesses who testified as to the ocurrences of November 
22, 1927, were produced by the plaintiff. Among these was one named Nobles, 
who testified that immediately after the taxicab struck the plaintiff he jumped 
cn the running board of the cab and asked the driver why he did not stop to 
try to give assistance, saying, “What do you mean to do? You had better go 
back and see how much damage you have done; what you have done to that 
woman.” To the admission of this testimony defendant objected and now 
assigns the adverse ruling of the court upon that objection as error, on the 
ground that a proper foundation was not laid for the introduction in evidence 
of a conversation between this witness and the driver of the cab. It is also 
contended that the trial court erred in denying motion for a nonsuit and in 
giving two instructions which appellant claims were not jjustified by the evidence 
and as to one that it did not correctly state the law. The court's refusal to give 
a certain instruction requested by the denfendant is also assigned as error. 

As to the first contention, objection to the portion of Nobles’ testimony above 
referred to, counsel for respondent comments in his brief upon the fact that the 
conversation was all on the side of Nobles, for his remarks were the only ones 
reported to the jury. If the driver replied to Nobles, no one knows from the 
record in this case what he said. Perhaps he made no reply. At any rate. there 
is no evidence that he said anything whatever to fix the blame for this accident 
on himself or any of the defendants. This, then, was evidence as to an imma- 
terial matter, having nothing to do with the circumstances or cause of the acci- 
dent, and therefore its admission does not warrant a reversal of the judgment. 

In arguing the point that a nonsuit should have been granted, appellants 
claim that there was in this case no proof of ownership of the cab and no proot 
that the driver was acting as agent for the owner or owners at the time of the 
accident. The driver of the cab was not a witness nor was he named as a 
defendant unless as A. Doe, a fictitious defendant never served. However, par- 
agraph IV of plaintiff's complaint alleged that at the time plaintiff was injured 
the defendants named as composing the Crown Cab Company were using and 
operating the cab through their agent, servant, and employee. To these allega- 
tions the defendants have replied as follows: “Answering paragraph IV of said 
complaint, these answering defendants admit that the Crown Cak Company 1s 
a fictitious name, deny that said company is composed of the defendants named 
in plaintiff's complaint, or that said parties are copartners doing business under 
said jictitious name.” ‘ 

It will be seen that there is here no denial that the Crown Cab Company, or 
the individuals named as detendants, owned the cab in question or that at the 
time of plaintiff's injury it was being operated by the agent of that company or 
said individuals. 

For more than fifty years section 37 of the Code of Civil Procedure has 
provided that “the answer of the defendant shall contain: 1. A general or specific 
denial of the material allegations of the complainant controverted by the defend- 
ant.” (Code amendments 1873-74, p. 300.) When this section was amended in 
1927 (St. 1927, p. 529), although a new method of entering a denial was provided, 
there was no change in the language above quoted and it remains the rule that 
a denial must be made. If not made, the allegations will be taken as true under 
section 462 of the Code of Civil Procedure. An evasive answer to the allegations 
can avail the defendant nothing (21 Cal. Jur., p. 153), and under the pleadings 
here the plaintiff was under no obligation to prove ownership or agency, both 
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being admitted inferentially by the answer. As respondent points out in his 
brief, S. G. Stephens swore to the answer and anwsered for himself and his code- 
fendants, including all the individuals named in the complaint. As to the respon- 
sibility of the owners for the act of their agent, we may say that where no 
testimony is adduced from which a jury may determine whether or not the agent 
was acting at the time of an accident within the general scope of his employ- 
ment the presumption to the effect that he was so acting governs. That such 
presumption arises where the ownership and agency of the car is admitted 
ippears from the decision in Wagnitz v. Scharetg, 89 Cal. App. 511, 517, 265 P. 
318. That such a presumption is evidence appears from the decision in Grant- 
ham vy. Ordway, 40 Cal. App. 758, 760, 182 P. 73. On this subject see, also, 1928 
Cal. Jur. Perm. Supp. §§ 118, 119. In view of the foregoing we conclude that 
the learned judge of the trial court committed no error when, he denied defend- 
ents’ motion for a nonsuit. 

In passing upon appellants’ contention that two of plaintiff's requested 
nstructions were erroneous because they permitted the jury to find a verdict of 
nore than $5,000 against all defendants, whereas by the terms of the insurance 
volicy liability was limited to $5,000 in the case of injury to one person, we find 
the point well taken so far as the defendant, the exchange, is concerned. ~ How- 
ever, the fault is remedied by a request made by respondent in her brief that the 
judgment be modified by reducing the amount from $6,000 to $5,000 as to said 
lefendant. 

One of the instructions complained of reads as follows: “You are instructed 
that if you find from the evidence, oral and documentary, given and on file in 
this case that cab number 135 bearing license number 243516 was the automobile 
hat struck the plaintiff in this action and that the policy issued by the California 
Highway Indemnity Exchange on file in this action covered damages to any 
person caused by the negligent operation and control of said automobile without 
contributory negligence on part of the plaintiff, then it will be your duty to 
bring in a verdict against the detendant, California Highway Indemnity Exchange, 
ior damages against the defendant California Highway Indemnity Exchange 
in such sum as you see fit in view of the evidence that would compensate plain- 
iff for her pain and suffering necessarily resulting therefrom.” 

Standing alone, this instruction is open to serious objection. We _ note, 
however, as we read all the instructions in this case, that the jury received very 
complete and repeated instructions on the subjects of negligence, contributory 
negligence, and burden of prooi. We note also that the verdict in this case is 
not against the exchange solely but lies against all the defendants. We must 
conclude, therefore, that the jury found negligence on the part of the driver of 
the cab acting as agent for the owner or owners, and no contributory negligence 
on the part of plaintiff. The jury knew irom the facts in the case that the 
cxchange was not an owner, but an insurer, and that under the terms of the 
policy liability of the insurer arose when injury occurred by reason of negligence 
n the part of the driver of the taxicab. We do not think the instruction in 
question misled the jury or that by reason of its being given the verdict against 
‘he exchange should be set aside, because if the driver was justly chargeable 
with the injury then the insurer should meet the liability that it assumed when 
ihe policy was written. Since in our opinion, having reviewed all the evidence 
in this case, no miscarriage of justice resulted from the giving of this instruction, 
i new trial should not be ordered because of it under section 4%, article 6, of the 
Constitution, 


The remaining contention of the appellant is that the court erred in refusing 
to give an instruction bearing on agency and conditions under which an employ- 
ers liability arises. Since other instructions were given concerning the same 
points in different language, we hold that this refusal does not constitute rever- 
sible error. 

The jujdgment appealed from is affirmed as to all defendants except Califor- 
nia Highway Indemnity Exchange, a corporation, and as to said last-named 
defendant is modified by reducing the amount thereof from $6,000 to $5,000. 

We concur: Houser, Acting P. J.; York, J. 
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SALINGER v. GENERAL EXCHANGE INS. CORPORATION. No. 41954. 
Supreme Court of Iowa. Sept. 19, 1933. 
250 Northwestern Reporter 13. 
4. INSURANCE. 
Adjustment releasing automobile theft insurer on condition that car re- 
covered after theft be repaired and returned to insured, conditional buyer, held 
no defense, where insurer voluntarily surrendered car to refinance corporation 
for buyer’s default despite insurer’s knowledge, when adjusting, of buyer’s de- 
fault and refinance corporation’s right to reclaim and sell car. 
(For other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from District Court, Polk County; A. A. Herrick, Judge. 

This is an action at law to recover on an insurance policy issued by defend- 
ant, insuring plaintiff and the General Motors Acceptance Corporation against 
loss by theft of a certain automobile. Verdict and judgmerit for $722 was rend- 
ered in favor of plaintiff, and defendant appeals. 

Affirmed. 

Hughes, O’Brien & Faville, of Des Moines, for appellant. 

Howard L. Bump, of Des Moines, for appellee. 

KINTZINGER, Justice. 

This action was before this court on a former appeal in 214 Iowa, 1021, 243 
N. W. 183. The judgment on that appeal was reversed on an erroneous instruc- 
tion on the measure of plaintiff's recovery. The “excuse defense” raised in this 
case was not discussed or ruled on in the former case, except as referred to in a 
dissenting opinion by Justice Evans. 

On August 17, 1929, the appellee purchased, on a conditional sales contract, a 
La Salle car from the Cadillac Motor Car Company at Chicago for $4,041.75. He 
made a down payment of $952.75, leaving a balance of $2,089. Appellee agreed 
in the sales contract to pay this balance in successive monthly installments of 
$175 each, payable on the 20th of each succeeding month, the last installment be- 
ing $164. Immediately after the purchase, the conditional sales contract was sold 
and assigned by the Cadillac Motor Car Company to the General Motors Accept- 
ance Corporation, which is hereinafter referred to as the refinance corporation. 
The contract provided that if the purchaser default in any payments, the seller or 
assigns may take immediate possession of the property without demand or no- 
tice, with authority to enter upon the premises wherever the property might be 
located and remove the same. The holder of the contract was authorized to sell 
the property at public or private sale without demand for performance, with or 


without notice to the purchaser, and apply the proceeds in satisfaction of the 
amount due on the contract. 


On the day the automobile was purchased, appellee also purchased a fire and 
theft insurance policy from the appellant, insuring the dealer, the plaintiff, and 
the refinance corporation, as their interests might appear, in a maximum sum of 
$2,286, but not exceeding the value of the car. 

Appellee used the car and had driven it about 5,000 miles when on January 
10, 1930, it was stolen. She immediately notified the insurance company of the 
theft, and duly filed a proof of loss. 

Appellee had paid the monthly installments until December, 1929. The De- 
cember, January, February, and March installments were in default, although re- 
peated requests for payment were made by the refinance corporation then holding 
the contract. The stolen automobile was recovered by the insurance company on 
the 15th of March, 1930, in a somewhat damaged condition. After its recovery 
the insurance company, through its agent and through the appellee’s husband, 
acting as her agent, made a provisional adjustment of the loss, by an agreement 
on the part of the insurance company to recondition and repair the car at its ex- 
pense, for which it agreed to pay $193. 

The adjustment to release the defendant insurance company from all fur- 
ther claims was agreed to by appellee, on condition that the car be repaired and 
placed in a good condition satisfactory to the Broadway Cadillac people and re- 
turned to plaintiff. The release agreement was delivered to the defendant com- 
pany on April 5, 1930, and on the same day, on information received from the 
insurance company as to its whereabouts, the -car was repossessed and retaken 
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by the refinance corporation. The repair bill amounting to $193 was paid for by 
the insurance company. This release agreement is pleaded as an accord and sat- 
isfaction. 

The car was immediately sold by the refinance company to the Cadillac Mo- 
tor Car Company for $1,542, being a few dollars less than the balance due on the 
car. There is evidence showing it was worth $2,500 when it was stolen. The 
balance due under the contract was $1,564. The defendant’s witness testified it 
was worth $1,675 when sold. Shortly afterwards the car was actually resold by 
the Cadillac Motor Car Company for $1,875. 

As a.defense against liability on the policy, it is claimed that the title of the 
automobile in question was in the refinance corporation under the conditional 
sales contract assigned to it. That appellee defaulted on several installments and 
the refinance corporation repossessed the car and sold it for a little less than the 
amount due from appellee. The auto was taken from the insurance company 
before the work had been entirely finished, and without returning it to appellee, 
thus making it impossible for the insurance company to perform its agreement to 
recondition and return it to appellee. Appellant therefore defends on the ground 
that it was excused from returning the car, because of the repossession thereof 
by the refinance corporation, all of which appellant claims resulted from plain- 
tiff’s failure to pay the installments when due. 

The automobile was voluntarily surrendered to the refinance corporation on 
the same day plaintiff’s release agreement was delivered to the defendant, with- 
out any legal proceedings. It was not bound to do so, and its surrender was vol- 
untary on its part. 

I. The release agreement, pleaded as an accord and satisfaction, was executed 
on condition that repairs be satisfactory to the Broadway Cadillac Agency and 
returned to appellee. It is conceded that this part of the agreement was never per- 
formed, and that before the repairs were entirely made, before the car was re- 
turned to the plaintiff and without securing the Broadway Cadillac Agency’s O. 
K. on the repairs, the car was repossessed and taken by the refinance corporation 
under its conditional sales contract. The release agreement was never fully per- 
formed because the condition precedent upon which it was executed by plaintiff 
had not been carried out. 

{1] It is the settled law that where a contract is entered into on certain 
conditions which are not performed, the contract will not be enforced. Therefore 
in this case the release agreement cannot be enforced, unless justified by the fact 
that it was impossible for appellant to perform the contract on account of the 
lawful retaking of said car by the refinance corporation. 


It must be conceded that the retaking and repossessing of the car by the 
refinance corporation was rightful under the terms of its conditional sales con 
tract. Several installments were due and unpaid. It was authorized to retake pos- 
session of the car and sell it to satisfy its claim for the balance due. It had a 
right to sell the car at public or private sale without notice to the appellee. 55 
C. J. 1287, § 1313; 24 R. C. L. 479, § 773; Flaherty vy. Ginsberg, 135 Iowa, 744, 
110 N. W. 1050, 13 L. R. A. (N. S.) 1132; Biggs v. Seufferlein, 164 Iowa, 241, 
145 N. W. 507, L. R. A. 1915F, 673; Mphler v. Guest Piano Co., 186 Iowa, 161, 
172 N. W. 302: Universal Credit Co. v. Mamminga, 214 Iowa, 1135, 243 N. W. 
513. 

Il. Notwithstanding all these arbitrary rights of the refinance corporation. 
was the insurance company thereby relieved of its liability to perform the con- 
ditions of the release agreement entered into by it? It is contended by appellant 
that hecause the automobile was retaken by the refinance corporation under its 
conditional sales contract, such taking made it impossible for appellant to perform 
the conditions of its release agreement with appellee. 

[2] It is the rule of law that where it becomes impossible for one party 
to a contract’ to perform it through the acts of the other party, such nonperform- 
ing party may be excused from complying with the contract. Attix v. Pelan, 5 
lowa, 336: Larned v. City of Dubuque, 86 Iowa, 166, 53 N. W. 105; Mahaska 
County State Bank v. Brown, 159 Iowa, 577, 141 N. W. 459; Householder v. 
Nispel, 111 Neb. 156, 195 N. W. 932. 

The car was in the possession of the insurance company at the time the 
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contract was entered into, and at that time it knew of the contingency under 
which the car might be retaken and repossessed by the refinance corporation. 

[3] It is also the law that where performance becomes impossible subsequent 
to the contract, the general rule is that the promissor is not therefore discharged, 
where he knew of the contingency probably rendering performance impossible 
13 C. J. 639, § 712; Rhea v. Adder Machine Co., 189 Iowa, 1085, 178 N. W. 359; 
Wernli v. Collins, 87 Iowa, 548, 54 N. W. 365: Mahaska County State Bank v. 
Brown, 159 Iowa, 577, 141 N. W. 459: District Township of Union vy. Smith, 39 
“Towa, 9, 18 Am. Rep. 39; Central Trust Co. v. Wabash, St. L. & P. R. Co. (C. C.) 


31 F. 440: Whitemore vy. Sills, 76 Mo. App. 248; Malcomson v. Wappoo Milis 
(C. C.) 88 F. 680. 


The doctrine of impossibility of performance is recognized in the case of 
Mahaska County State Bank y. Brown, 159 Iowa, 577, on page 585, 141 N. W. 
459, 462. In that case we said: “It is enough to say that the undertaking of the 
hank to furnish the assignee money to continue the business was rendered 
impossible of performance by the proceedings in bankruptcy and the taking over 
of the property by the trustee. The parties contracted on the basis that the assets 
of the estate would continue in the hands of the assignee, and necessarily there 
was to be implied therefrom the condition that if these were entirely removed 
therefrom without fault of either party, as by the institution of bankruptcy pro 
ceedings, performance would be excused. This was not a condition against which, 
in the exercise of ordinary prudence, the parties could be expected to have pro- 
vided. Ordinarily a contingency which reasonably may have been anticipated mus: 
be provided for by the terms of the contract, else the impossibility of perfori- 
ance resulting therefrom will not excuse either party from carrying oui the con- 
tract.” (Italics ours.) ' 

In Rhea v. Adder Machine Company, 189 Iowa, 1085, on page 1089, 178 N. W. 
359, 360, we said: “The company must have been aware that it was not in a situa- 
tion to furnish model 30 when the contract was made, though .it intended tu 
manufacture machines of that model, and may do so yet. Having undertaker 
something that might be difficult of performance, it is not in a situation to com- 
plain. Wernli vy. Collins, 87 Towa, 548, 54 N. W. 365. Moreover, such a contin- 
gency might reasonably have been anticipated, and have been provided against, 
and the absence of any such provision warrants the inference that the obligation 
of defendant was intended to be absolute.” 


In the case of District Township of Union v. Smith, 39 Iowa, 9, 18 Am. 
Rep. 39, we said: “When one binds himself by his solemn agreement to do ai 
act, he is held liable for its non-performance, though it is rendered impossible by 
events over which he had no control. If performance is rendered impossible by 
the destruction of the subject matter of the contract, or by the death of the person 
upon whose life performance depends, and the like, the obligor will be discharged. 
3ut the law holds that events, against which parties could have provided in their 
contract, shall never be alleged as an excuse for the non-performance of obliga- 
tions into which they have entered. Bacon et al. v. Cobb et al., 45 Ill. 47; Trenton, 
School Trustee v. Bennett, 3 Dutcher [27 N. J. Law] 513 [72 Am. Dec. 373]: 
Tompkins y. Dudley, 25 N. Y. 272 [82 Am. Dec. 349]; Harmony et al. v. Bitg- 
ham, 2 Kernan [12 N. Y.] 99 [62 Am. Dec. 142]: Adams v. Nichols, 19 Pick 
[Mass.] 275 [31 Am. Dec. 137]: School Dist. No. 1 v. Dauchy, 25 Conn. 530 [68 
Am. Dec. 371]: Brumby v. Smith, 3 Ala. 123; Reid v. Edwards, 7 Port. [Ala.| 
308 [31 Am. Dec. 720]; Davis’ Adm’r y. Smith, 15 Mo. 467; Williams v. Vander- 
bilt, 28 N. Y. 217 [84 Am. Dec. 333]; Stone ‘v. Dennis, 3 Port. [Ala.] 231; 
Proprietors of Mill Dam Foundry v. Hovey, 21 Pick. [Mass.] 417: Fowler et ai 
v. Bott et al., 6 Mass. 63.” 

In the case of Central Trust Co. v.. Wabash, St. L. & P. R. Go. (C, C) 31 
F. 440, 441, it is said: “The general rule is that, where an obligation or a dut: 
is imposed upon a person by law, he will be absolved from liability for non- 
performance of the obligation, if such non-performance was occasioned by an act 
of God. * * * The rule, however, is just as clear that, when a man undertakes 
by an express contract to do a given act, he is not absolved from liability for 
non-performance, even though he is prevented from doing the same by an act 
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of God. In that class of cases, if a person desires to absolve himself from liability 
for non-performance under any circumstances, he should so stipulate in his con- 
tract.” (Italics ours.) 

There is a distinction between obligations created by contract and those 
imposed by law. 

“The origin of the modern doctrine, reiterated in a multitude of cases, that 
impossibility of performance of a conrtact is not a defense to an action for 
non-performance, was not apparently in the case of Paradine v. Jane, Aleyn 
(Eng.) 26. * * * The action was for rent, to which the lessee pleaded that 
a foreign prince with a hostile army had invaded the realm, expelled him from 
the land, and prevented him from taking the profits during the time for which the 
rent was claimed. The plea was held insufficient. The court, as one of the reasons 
for its decision, laid down the rule that ‘where the Jaw creates a duty or charge, 
and the party is disabled to perform it without any default in him, and he hatk 
no remedy over, there the law will excuse him. * * * But when the party 
by his own contract creates a duty or charge upon himself, he is bound to make it 
good, if he may, notwithstanding any accident by inevitable necessity, because he 
might have provided against it by his contract.” L. R. A. 1916F, 15, and numerous 
ig recognizing this doctrine cited in L. R. A. 1916F, 16, and L. R. A. 19155, 
owl. 

In the case of Whittemore v. Sills, 76 Mo. App. 248, it is said: “A common 
carrier, when acting as such, is a bailee, who is compelled to receive the goods 
of those offering them for transportation. It is a duty imposed upon him by law, 
and as such his performance is excused by the act of God, or the process of the 
courts. His service is compulsory,- and it would be altogether unreasonable to 
hold him as if he were an ordinary individual making a voluntary, specific contract 
If, however, such carrier should contract unconditionally, in advance of the baii- 
ment, to transport property at a future time, the special rule governing carriers 


will not apply to him, and the act of God will not excuse him from performance.” 
(Italics ours.) 


[4] In the instant case, the contingency of the refinance corporation repos- 
sessing the car was obviously known to the defendant insurance corporation. The 
insurance corporation knew all about the conditional sales contract held by the 
refinance corporation; and it knew that the plaintiff was in default; it knew thai 
the refinance corporation was the owner of the conditional sales contract; it knew 
that the refinance corporation was named as one of the beneficiaries in the insur- 
ance policy; its own policy insured the refinance corporation in such an amount 
as its interest might appear. The very purpose of its organization was to insure 
Cadillac Motor Company cars, the purchase of which are financed by the refinance 
corporation. With a very few exceptions all of its insurance business was upon 
Cadillac Motor Company cars, refinanced by the refinance corporation. The insur- 
ance company well knew of the security and protection the refinance corporatiou 
had under the conditional sales contract. It knew that if the installments were not 
paid as they became due the refinance corporation would inevitably repossess the 
car under its contract. This contingency was well known to the appellant. The 
happening of this contingency, which the appellant knew. would occur if the 
defaulted installments were not paid, should have been provided against in the 
release agreement, in order to make the excuse of “impossibility of performance” 
available as a defense. 

Notwithstanding all of this knowledge on its part, it entered into the release 
agreement signed by the plaintiff on the express condition that the car be returned 
to appellee for her inspection and satisfaction. 


Appellant agreed, in consideration of its release, to recondition the car to the 
satisfaction of appellee and return it to her. This condition was not only not 
performed, but its breach was apparently intentional by appellant. It voluntarily 
surrendered the car without a protest on the very day the alleged accord and 
satisfaction agreement was entered into. It was not required to do this without 
legal proceedings. Common fairness at least required it to make some effort to 
perform its contract with appellee. Its relations with the refinance corporation 
were such that it could no doubt have induced the refinance corporation to wait 
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until after the conditions of the release agreement were fully performed and the 
car returned to appellee. It made no effort whatever.to perform its contract, but 
did absolutely nothing, except to tell the refinance corporation where the car was. 
It did not raise the slightest objection or make the slightest protest. 

When the defendant entered into this agreement it did so with the full knowl- 
edge that the car might be retaken under the repossession clause of the contract 
held by the refinance corporation. 

In most of the cases cited by defendant it was held that the defendant had 
no knowledge or means of knowledge of the existence of any contingency which 
might make performance impossible. In this case the appellant knew of the con- 
tingency. It is therefore our conclusion that the appellant was bound by its con- 
tract, and the excuse claimed as an accord and satisfaction is not available herein. 

The car was insured for $2,286. The lower court instructed the jury that the 
reasonable value of the plaintiff’s interest in the car did not exceed $722, and 
that they could not return a verdict in excess of that amount. This instruction 
was not complained of. 

There being no other errors relied on for reversal, the judgment is affirmed. 
Anderson, Albert, Mitchell, and Kindig, JJ., concur. 
Stevens, J., concurs in result. 




























































LIDDELL v. STANDARD ACC. INS. CO. et al. 
Supreme Judicial Court of Massachusetts. Suffolk. Sept. 12, 1933. 
187 Northeastern Reporter 39, 











i. INSURANCE. 

Nonwaiver agreement under which automobile liability insurer defended 
action against insured, but denied accident was covered by policy, could not be 
held yoid at insistence of plaintiff who sued insured 



































(For other cases, sce Insurance, Dec. Dig. $ 388[5].) 
2. INSURANCE. 

As against insurer, injured person stands in no better position than 
under automobile liability policy 
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For other cases, see Insurance, Dec. Dig. § 311f1].) 
INSURANCE 


In action by one who 














had recovered for injuries in automobile accident, to 
reach and apply interest of defendant in insurance policy, admission of non- 
Waiver agreement under which insurer defended original action Jie’? not error 
(GL. \Ter. td.) ¢. 175.88 122, 113s. 2148-3 G0). 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 
4. INSURANCE 

Insurer under automobile lability policy by defending action aganst insured 
under nonwaiver agreement under which it denied accident was covered by policy 
held not estopped to deny its lability. 





















































(For other cases, see Insurance, Dec. Dig. § 888[5].) 
¥. INSURANCE. 

Dealer's automobile liability policy covering operation under dealer's regis- 
tration alone Jiel? not to cover car in possession of conditional vendee who used 
dealer's license plates (G. L. [Tcr. Ed.] c. 90, §§ 3, 5, 6, 9). 





























(For other cases, see Insurance, Dec. Dig. § 435.) 
Appeal from Supreme Judicial Court, Suffolk County. 
Action by Chester Liddell against the Standard Accident Insurance Company 


and others. From a decree dismissing the bill, plaintiff and defendant Bumiford 
appeal. 

















Decree Affirmed. 

J. F. Daly, of Boston, for appellant Liddell. 

D. H. Fulton, of Boston, for appellant Bumford. 

G. B. Rowell and C. F. Albert, both of Boston, for appellee Standard Accident 
Ins. Co. 

Rucc, Chief Justice. 
The plaintiff was injured by ar automobile on a public way in this common- 
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wealth. Liability for his injuries thus received has been established against the 
defendant Bumford (hereafter called the defendant) by verdict of a jury and a 
decision of this court reported in 275 Mass. 346 175 N. E. 737, under the name 
of Liddell v. Middlesex Motor Co. The declaration on which the plaintiff pre- 
valied in that action alleged that the automobile was being operated negligently 
and was unlawfully on the highway because not duly registered, and that the 
defendant unlawfully and without right loaned for use on it registration plates 
issued to him. The contention that the defendant was liable was based upon 
proof of a nuisance on the highway for which the defendant was legally respon- 
sible. The defendant Standard Accident Insurance Company (hereafter called 
the insurer) insured the defendant with respect to certain motor vehicles. The 
insurer through its attorneys defended the original action brought by the plain- 
tiff, but refused to satisfy the execution issued in his favor. After observance 
ot the requisite preliminaries, rag suit was brought under G. L. (Ter. Ed.) c. 
i75, $§ 112, 113, and chapter 214, § 3(10), to reach and apply, to the satisfaction 
if i execution, the interest of the defendant in the policy of insurance. The 
case was heard upon a statement of agreed facts and other facts found by the 
single justice. He ruled that there was no obligation on the part of the insurer 
which could be reached and applied in favor of the plaintiff. A decree was 
entered dismissing the bill, from which the plaintiff and the defendant appealed. 

The facts material to the liability of the insurer under the policy are these: 
The defendant, a dealer in motor vehicles, sold the automobile involved in the 
accident to one Fee under a conditional sale agreement, and at the time cf the 
accident the automobile had not been paid for in full. The defendant turned 
over to Fee for use on the automobile a set of dealer's plates issued to him in 
saccordance with St. 1923, c. 464, § 2, now G. L. (Ter. Ed.) c. 90, § 5. These 
»lates were on the automobile at the time of the accident. The automobile was 
turned over to Fee at the time of the conditional sale and never thereafter came 
into the control of the defendant, unless as matter of law on the other facts held 

) be under his control. At the time of the injury to the plaintiff, the automobile 
was being operated by the wife of Fee, not upon any business of the defendant 
cr by his actual consent. The automobile was kept in the defendant's garage 
and used in his business. Fee was employed by the defendant as an automobile 
alesman. 

[1-6] The pl intiff alleged in his bill that the insurer prepared and presented 
the defense of the original action against the defendant and by its attorneys 
acted for him throughout that litigation and filed no disclaimer of liability. The 
insurer by its answer admitted this allegation but averred that all such acts 
were done under a nonwaiver agreement signed by the defendant to the effect 
that it denied that the accident then in issue was covered by its policy of insur- 
ance that all its acts in connection with the claim and litigation arising out of 
the accident should not be construed as an admission by the insurer that the 
.ecident was covered by its policy. Evidence of such agreement was received at 
the trial subject to exception. This allegation of the bill was designed to fix 
iiability on the insurer upon the principle stated in Lunt vy. Aétna Life Ins. Co., 
261 Mass. 469, 472, 473, 159 = E. 461, and Daly v. Employers’ Liability Assurance 
Corp., 269 Mass. 1, 168 N. E. 111, 72 A. L. R. 1436, to the effect that “where an 
insurance company takes a of “the proceedings in an action brought against 
the assured, it is thereby estopped to say that the liability claimed is not within 
the terms of the contract.” That rule was quoted with approval in Daly v. 
Employers’ Liability Assurance Corp, 269 Mass. 1, 168 N. E. 111, 112, 72 A. L. 
R. 1436, but it was there intimated that the insurer could avoid such estoppel 
by notifying the assured that it disclaimed liability under the policy, or that by 
continuing the defence it would not waive its defences to any action on the 
iolicy. A course of conduct by an insurer which might otherwise constitute an 
admission of liability or waiver of frights is not to be so construed when taken 
pursuant to an agreement that it shall not have that effect. French v. Hartford 
Life & Annuity Ins. Co., 169 Mass. 510, 511, 48 N. E. 268, Urbaniak v. Firemen’s 
Ins. Co., 227 Mass. 132, 134, 116 N. E. 413. The validity of non-waiver agreements 
ias been upheld in numerous decisions in other jurisdictions. Sargent Manuf. 
Co. v. Travelers’ Ins. Co., 165 Mich. 87, 130 N. W. 211, 34 L. R. A. (N. S.) 491; 
Mann y. Employers’ Liability Assurance Corp., 123 Minn. 305, 143 N. W. 794; 
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Ford Hospital v. Fidelity & Casualty Co., 106 Neb. 311, 183 N. W. 656; Joseph 
Gordon, Inc. v. Massachusetts Bonding & Ins. Co., 229 N. Y. 424, 128 N. E. 204. 
Such an agreement in the circumstances here disclosed cannot be held void at 
the insistence of the plaintiff. An injured person as plaintiff stands in the 
inain no better than the assured. Goldberg v. Preferred Accident Ins. Co., 279 
Mass. 393, 395, 181 N. E. 235. There is nothing in the compulsory insurance law 
which supports the plaintiff's contention in this particular. No rights of an 
injured third person are taken away by such an agreement. Daly v. Employers’ 
Liability Assur. Corp., 269 Mass. 1, 168 N. E. 111, 72 A. L. R. 1436. There was 
no error in the admission of the agreement. The contention that the defendant 
is estopped to deny its liability on the ground of defense of the original action 
cannot be supported. Liability of the defendant to the plaintiff in the original 
action was predicated upon the fact that he permitted the use of his plates as 
dealer on the automobile after delivery of its possession and unrestricted power 
of control to Fee, in view of the established law that the dealer's registration 
protects only moter vehicles which remain in his possession and control, and 
does not protect a motor vehicle after the dealer has sold it by conditional sale 
and has parted with possession and control over it, and that the buyer in such 
circumstances cannot legally operate it upon a public way under the number 
plates of the dealer. It was held that the defendant, having parted with all 
control over the automobile, was liable because he assisted in the creation of a 
nuisance on the public way by permitting the use upon the automobile of his 
dealer plates without right, even though he did not consent to the particular 
operation of it at the time, a general expectation that some one would be 
operating it during the disability of his conditional vendee being sufficient. Lid- 
dell v. Middlesex Motor Co., 275 Mass. 346, 350-351, 175 N. E. 737; Downey v. 
Bay State Street Railway, 225 Mass. 281, 284, 114 N. E. 207; McDonald v. 
Dundon, 242 Mass. 229, 136 N. E. 264, 266 A. L. R. 1243; Fulton v. Stahl, 271 
Mass. 23, 26, 170 N. E. 818. The result of the statutes and the decisions is that 
either the conditional vendee may register the motor vehicle in his name as 
owner, Hurnanen v. Nicksa, 228 Mass. 346, 117 N. E. 325, or the conditional 
vendor may register it in his name as owner, Temple v. Middlesex & Boston 
Street Railway, 241 Mass. 124, 134 N. E. 641, but if a dealer who is owner because 
he is conditional vendor parts with possession and control of a motor vehicle and 
desires to protect it by valid registration, he must do so as owner under G. L. 
(Ter. Ed.) c. 90, § 2, and cannot do so as dealer under G. L. (Ter. Ed.) c. 90, § 5; 
and if without such registration as owner he loans his dealer plates to be used 
on the ways of the commonwealth by his conditional vendee who has not regis- 
tered the motor vehicle as owner, he contributes to the maintenance of a nuisance 
on such ways and is liable accordingly. McDonald v. Dundon, 242 Mass. 229, 136 
N. E. 264, 26 A. L. R. 1243. The automobile which injured the plaintiff must be 


sale by conditional sale to Fee; otherwise there could have been no recovery 
py the plaintiff in the original action. If it had come back into the control of the 
defendant, it would have been properly protected by his number plates and his 
dealer’s registration. The ground of recovery against the defendant in the 
original action was that the automobile was not being operated under the dealer's 
registration. It was not operated under the registration of the defendant as the 
assured named in the policy because no particular automobile was registered in 
his name. Hence the automobile, not beng protected by any registration, was a 
nuisance on the highway and the defendant was held liable because partcipating 
in that nuisance by giving it a false appearance of legality by wrongfully per- 
mitting his dealer’s number plates to be used on it. 

[7-8] Since the automobile was no longer controlled by the defendant, he 
was not required by the compulsory insurance law to carry a policy which would 
cover it. By G. L. (Ter. Ed.) c. 90, § 1A, no motor vehicle may be registered 
unless accompanied by a certificate as defined in section 34A. The definition 
there given is, a certificate of an insurance company that it has issued a policy 
which covers such motor vehicle and runs for a period at least coterminous with 
that of such registration. By section 34C, a dealer applying for registration under 
section 5 may, in lieu of procuring a separate policy covering each motor vehicle, 
furnish a single policy “covering all motor vehicles owned or controlled by him” 
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in which the amounts or limits of indemnity provided in section 34A for a motor 
vehicle liability policy shall apply to each motor vehicle covered thereunder. 
The words “owned or controlled by him” are used in both section 34C and 
section 5 with respect to a “dealer.” They must be presumed to have been used 
with the same meaning in cach section. Marcus v. Street Commissioners, 252 
Mass. 331, 334, 335, 147 N. E. 866. It was held in Liddell v. Middleséx Motor Co., 
275 Mass. 346, 175 N. E. 737, that “owner” in section 5 did not include the defendant 
after he had sold the automobile to Fee under the conditional sale agreement 
and had parted with possession and control of it. It follows that a dealer is not 
required under G. L. (Ter. Ed.) c, 90, §§ 1A, 5, and 34C, or other provisions of 
the compulsory automobile insurance law, to cover by policy of insurance an 
automobile of which he has no possession or control and which has been delivered 
to and retained by a vendee under a conditional sale contract, although he 
retains tithe as conditional vendor. Of course he may insure such a motor 
vehicle if he desires. 

[9| The policy issued by the insurer to the defendant by its terms included 
certain indemnity for personal injuries occurring on the ways of this common- 
wealth from “The operation ot any or all motor vehicles * * * operated under 
the * * * dealers’ registration and under the motor vehicle * * * registration of 
the Named Assured.” The policy thus by its terms covers operation under the 
dealer's registration and that alone, so far as concerns the case at bar. In this 
context registration means something different from the number plates issued 
as a consequence of the registration. The distinction between operating an 
automobile under a registration and operating an unregistered automobile bearing 
« set of number plates is recognized in statutes and in numerous decisions. G. 
L. (Ter. Ed.) c. 90, §§ 3, 5, 6, 9; Fulton vy. Stahl, 271 Mass. 23, 170 N. E. 818; 
McDonald v. Dundon, 242 Mass. 229, 231, 136 N. E. 264, 26 A. L. R. 1243: Pierce 
v. Hutchinson, 241 Mass. 557, 563, 136 N. E. 261; Holland v. Boston, 213 Mass. 
560, 562, 100 N. E. 1009. It is plain from the decision in Liddell v. Middlesex 
Motor Co., 275 Mass. 346, 350, 175 N. E. 737, that the automobile in question was 
operated not under the defendant's registration but only under his number 
plates. The plaintiff can hardly recover of the defendant on the theory that he 
was contributing to a nuisance by permitting his number plates to be used 
without right on an unregistered automobile and then enforce the judgment thus 
recovered against the insurer on the theory that the autombile was being oper- 
ited under the defendant's registration. Much clearer language would be 
necessary to permit that result than is found on the present record. 

The conclusion is that the compulsory insurance law did not require the 
defendant to insure this automobile and the policy of the insurer according to 
its fair interpretation did not cover it at the time of the accident. 

lf it be thought that the plates of a dealer ought alone to afford the protec- 
tion of insurance, relief must be sought from the Legislature. Courts can only 
‘nterpret statutes as framed and enforce contracts as made. 

Decrce affirmed. 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited, 
v. SCHMITKIN et al. , 
Court of Appeals of Ohio, Stark County. May 22, 1933. 


“4, 


187 Northeastern Reporter 133. 
1. INSURANCE. 

In action against insurer upon judgment obtained against owner of truck, 
whether employee was in control of truck at time of accident, or had relinquished 
control to boy under 16, thereby relieving insurer of liability under policy, held 
for jury (Gen. Code, § 9510-4). 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Action by Blanche E. Schmitkin against the Ocean Accident & Guarantee 
Corporation, Limited, upon a judgment obtained against Louis Schumann. To 
review a judgment for plaintiff, defendant brings error.—[Editorial Statement.] 

McKeehan, Merrick, Arter & Stewart, of Cleveland, for plaintiff in error. 

Burt, Kinnison, Carson & Shadrach and Ernest H. Cohen, all of Canton, for 
defendants in error. 

LemeErT, Judge. 
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In the court below Blanche E. Schmitkin, having previously obtained a judg- 
ment for $3,000 against one Louis Schumann, which judgment was unpaid, 
brought a direct action against the Ocean Accident & Guarantee Corporation, 
Limited, plaintiff in error, under the provisions of section 9510-4 of the General 
Code. This case was tried to the court below and a jury, plaintiff recovering a 
verdict upon which judgment was later entered. Thereupon the plaintiff in error 
brought these proceedings in error, and makes the two following claims: 

1. The judgment against it should be reversed and final judgment entered in 


its favor. 

2. If not entitled to final judgment in its favor, then that the judgment be re- 
versed and the cause remanded for a new trial on account of errors committed 
by the trial court. 

Plaintiff in error issued to defendant in error Louis Schumann an automobile 
liability policy containing the following agreement: 

“The Ocean Accident and Guarantee Corporation, Limited, herein called the 
Company, in consideration of the premium herein provided, and of the Declar- 
ations forming a part hereof, and subject to the exclusions and conditions here- 
inafter contained, does hereby agree * * * as follows: 

“(1) To pay all sums which the Assured shall become liable to pay as dam- 
ages (either direct or consequential) imposed by law for personal bodily injuries 
(including death at any time resulting therefrom) caused as the result of the 
ownership, maintenance or use of any automobile described in said Declarations, 
but not exceeding the limits of insurance expressed in paragraph 9 of the De- 
clarations.” 

As to the exclusions above mentioned, the policy on its face provided as fol- 
lows: “While any automobile described herein is operated by any person whose 
age is less than the age limit fixed by law, or under the age of sixteen years in 
any event.” 

The automobile covered by the policy herein was a Ford roadster owned by 
Schumann and used by him in his grocery business on West Tuscarawas Ave- 
nue, Canton, Ohio. He had in his employ a young man by the name of William 
Parry, who worked for him on Saturdays, and who occasionally delivered gro- 
ceries in the truck. On Saturday afternoon, May 18, 1929, Parry was told by his 
employer, Schumann, to make some deliveries and then to take some rubbish to 
the dump. In the course of his deliveries William Parry encountered his friend, 
Wilbur Chalfant, a boy who was fifteen years and four months old on the day 
in question. As a result of this meeting, Wilbur Chalfant got onto the truck and 
-arry allowed him to drive. Chalfant took his place behind the wheel and had 
driven about a half mile when an accident occurred. While making a turn from 
McKinley avenue, which runs north and south, to Tuscarawas avenue, which 
runs east and west, he failed to straighten the car up after it got into Tuscarawas 
avenue, and it continued to turn and ran up over the south curb of Tuscarawas 
avenue and injured the plaintiff, Mrs. Schmitkin, and two other people. 

The defendant's answer alleges, and the plaintiff's reply admits, the follow- 
ing: 

“1. That no insurance was granted by the policy while any automobile des- 
cribed therein was operated by any person whose age was less than the age limit 
fixed by law, or under the age of sixteen years in any event. 

“2. That at the time of the accident Wilbur Chalfant was under the age of 
sixteen years. 

“3 That Section 61 of the ordinances of Canton, Ohio, was in full force and 
effect and provided as follows: ‘No person under the age of sixteen years shall 
operate, drive or propel any automobile or motorcycle on any thoroughfare in 
the city nor shall anyone being the owner or person in charge of an automobile 
or motorcycle permit anyone under the age of sixteen years to operate or drive 
the said vehicle on any public highway within said city.’ 

“4 That Section 13002 of the General Code of Ohio provided that ‘No child 
under the age of sixteen years shall be employed, permitted or suffered to work 
in any capacity * * * in operating any automobile, motor car, or truck.’” 


So that the only point in controversy between plaintiff and defendant in the 
court below was whether under the evidence this Ford truck at the time of the 
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accident was or was not being operated by Wilbur Chalfant, who admittedly was 
under the legal age limit of sixteen years. 

[1] The record discloses that Chalfant operated the Ford truck without any 
interference or assistance from Parry during the half mile covered before the 
accident. This is undisputed. At or about the time the accident happened, and at 
about the time the car got over the curbing and onto the sidewalk, the record 
discloses that Parry reached over and grabbed hold of the steering wheel and so 
changed the course of the car as to cause it to collide with Mrs. Schmitkin. 
There is some controversy in the record as to who was exactly controlling the 
car at the time of the accident. As to this contention there was much evidence 
hoth pro and con as to who produced the dangerous situation which brought about 
and produced the injury. This was a question for the jury, under proper instruc- 
tions from the court, so that the simple and clear-cut question was presented to 
the jury, and the jury having decided that question in favor of the defendant in 
error we are unable to say from an examination of the whole of the testimony in 
the record that the verdict of the jury was not warranted. It was for the jury 
to say, under all the evidence and circumstances before it, whether the turning 
of the steering wheel by Parry after the car had gotten up onto the curbing or 
sidewalk, and was in a situation where injury to pedestrians was practically in- 
evitable, whether that terminated Chalfant’s operation of the car and transferred 
its operation to Parry. This was*for the jury to find and determine. 

\s to the second ground of error relating to the trial court’s refusal to per- 
mit the plaintiff in error the right to open and close the argument, as requested 
hy it, we find that under the pleadings and the issues as made up in this case, to- 
gether with the stipulations contained in the record, the court in its holding on 
this matter committed no error, as disclosed by the record. 

\s to the third ground of error presented in brief and argument, that is, in 
e cross-examination of Parry as a witness, with reference to his theft of an 
automobile, we find that in Webb v. State, 29 Ohio St. 351, it was held: 

“The impeachment of the credit of a witness by showing that he has made 

statements at other times contradictory of his testimony given on the trial, does 
not lay the foundation for sustaining him by proof of his reputation for truth. 

“Evidence cannot be given to prove an infamous crime against a witness, of 
which he has not been convicted, for the purpose of impeaching his credit; yet, 

here the question as to whether the witness is guilty of such crimes becomes 
the legitimate subject of inquiry on the trial, his reputation for truth may be 
proved, to rebut the imputation of guilt which the evidence makes against him.” 

\nd at page 358 of 29 Ohio St., Webb v. State, White J., says: “At common 
lav. conviction of such a crime rendered the party infamous and wholly unworthy 
f credit. Now, by statute, the competency of the party as a witness is restored; 
hut his conviction may still be shown for the purpose of affecting his credibility. 
The effect of such conviction is to impeach the character of the witness as a 
man of truth, and where the record of the conviction is used to impeach a wit- 
ness, his reputation for truth may he proved to rebut its effect.” 

From an examination of the whole of the record we find no error therein, 
ind the finding and judgment of the court below will be affirmed. 

Judgment affirmed. 

Sherick, P. J., and Montgomery, J., concur. 


th 


IOHNSON vy. McGILCHRIST (STANDARD ACC. INS. CO. OF DETROIT, 
MICH., Garnishee). No. 24412. 
Supreme Court of Washington. Aug. 17, 1933. 
241 Pacific Reporter (2d) 607. 
7, INSURANCE. i 
Policy insuring against loss imposed by law upon insured resulting from 
insure d's ownership or use of automobile and to defend suits brought against 
insured, and providing that judgment creditor could sue insurer if judgment 
against insured was unsatisfied, held “liability policy” and not “indemnity policy.” 
(For other cases, see Insurance, Dec. Dig. § 514.) 
& INSURANCE. 
Liability policy, if doubtful, is construed against insurer which prepared it. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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9. INSURANCE. 
Provision in liability policy that insured’s judgment creditor could sue insurer 
upon return of execution unsatisfied held not condition precedent to suit (Rem. 


Rev. Stat. § 680, subd. 2). 


(For other cases, see Insurance, Dec. Dig. § 612[1].) 
10. INSURANCE. 
_ Words “no action” in liability policy, providing that no action shall lie agains: 
insurer upon claim unless brought after claim was fixed by judgment or by agree- 
ment with written consent of insurer, held to give direct liability to judgment 
creditor for claim fixed by final judgment or by agreement with written consent 
of insurer (Rem. Rey. Stat. § 680, subd. 2). 

(For other cases, see Insurance, Dec. Dig. § 514.) 
12. INSURANCE. 


Insurer held bound by judgment against insured, where insurer's attorney 
defended insured. 


(For other cases, see Insurance, Dec. Dig. § 616%.) 

Department 1. 

Appeal from Superior Court, Spokane County; R. M. Webster, Judge. 

Action by Manila Johnson against Nicol McGilchrist, wherein the Standard 
Accident Insurance Company of Detroit was garnished. Judgment for plaintiff, 
and garnishee appeals. 

Affirmed. 

M. E. Mack, of Spokane, for appellant. 

Gleeson & Gleeson, of Spokane, for respondent. 

Hoicoms, Justice. 

This appeal is from a judgment against appellant in a garnishment proceeding. 

[1] Proceedings were had in the court below whereby respondent recovered a 
verdict and judgment of $3,000 against defendant McGilchrist for personal injuries 
received by being struck by an automobile owned by McGilchrist. No appeal was 
taken from the judgment, and it became final, after denial of a new trial. 

On July 17, 1932, no part of the judgment having been paid, respondent made 
an affidavit for the issuance of a writ of garnishment against appellant under 
Rem. Rey. Stat. § 680, subd. 3, reading: 

“The clerks of the superior courts in the various counties in the state may 
issue writs of garnishment returnable to their respective courts in the following 
cases: Fe 

“3. Where the plaintiff has a judgment wholly or partially unsatisfied in the 
court from which he seeks to have a writ of garnishment issued.” 

The affidavit for garnishment set out the facts that respondent had recovered 
a judgment against McGilchrist in the sum of $3,000, and, in addition, costs and 
disbursements amounting to $44.60, which had become final, no part thereof had 
been paid by McGilchrist, and that he was insured by appellant for such damages 
in the sum of $5,000. Appellant answered the writ and affidavit supporting the 
same, to the egect that it was not indebted to McGilchrist and had no effects in 
its possession or under its control belonging to him. This answer of appellan' 
was controverted by an affidavit filed by respondent which, in effect, denied the 
allegations of the answer of appellant that it was not indebted to McGilchrist. 

[2] No motion or demurrer was interposed by appellant attacking either the 
original affidavit or the controverting affidavit, which would be the proper method 
of testing them. Hallock vy. National Bank of Commerce, 110 Wash. 385, 188 P 
479, 10 A. L. R. 737. 

[3] Although appellant contends that the affidavit for garnishment was insut- 
ficient because it contained no statement that the garnishment was not applied for 
or sued out to injure the defendant or the garnishee, as is required by subdivision 
2 of section 680, supra, that is not necessary nor proper when the garnishment 1s 
based upon an unsatisfied judgment. 

[4, 5] Appellant offered an issue of collusion between the principal defendant 
McGilchrist and respondent and a change of statement by McGilchrist from his 
report to appellant in the trial of the garnishment matter. It was averred that 
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appellant did not discover that there was fraud and collusion between those parties 
until the last day of the trial, April 8, 1932, in the original action. No offer of 
proof or motion for continuance upon that ground was then made, but was 
belatedly made by an offer of proof during the trial of this garnishment pro- 
ceeding which occurred on September 12, 1932. Such showing in this garnishment 
trial cannot avail appellant. It is to be presumed that all issues as to the negli- 
gence of McGilchrist or collusion of the parties are triable and were tried in the 
original action. Cf. State ex rel. Paine v. Glover (Wash. ) 18 P.(2d) 508. 

Appellant, in consideration of a stated premium, had issued a policy to 
McGilchrist which, among other things, contained the following conditions: “TI. 
To pay, within the limits specified in Item 5 of said Declarations, the loss from 
the liability imposed by law upon the assured for damages on account of bodily 
injuries, including death resulting therefrom, sustained or alleged to have been 
sustained by any person or persons as the result of such accidents.” 

Other clauses following this refer to the insurer’s liability and its total liability 
for any one accident and nowhere mentions indemnity. 

Clauses III and VI read: 


“IIT. To defend in the name and on behalf of the Assured any suits against 
the Assured, even if groundless, to recover damages on account of bodily injuries 
covered hereby or property damage covered hereby.” 

“VI. The insolvency or bankruptcy of the Assured shall not release the com- 
pany from any payment otherwise due hereunder, and if an execution on a judg- 
ment against the Assured is returned unsatisfied, the judgment creditor shali have 
a right of action against the company, subject to the terms and limitations of this 
policy, to recover the amount of said judgment.” 

Paragraphs “C” and “E” read: 

“C. The assured upon the occurrence of an accident shall give immediate 
written notice thereof, with the fullest information obtainable, to the company at 


its Home Office, Detroit, Michigan, or its duly authorized agent. He shall give 


like notice, with full particulars, of any claim made on account of such accident. 
If, thereafter, any suit is brought against the assured he shall immediately foi- 
ward to a company every summons or other process served upon him. The 
assured shall not voluntarily assume any liability, settle any claim or incur an 
expense (except for immediate surgical relief imperative at the time of the acci- 
dent) except at his own cost, or interfere in any negotiations for settlement or 
le gal proceeding without the consent of the company previously given in writing. 

“IX. No action shall lie against the company to recover upon any claim or for 
any loss under this policy unless brought after the amount of such claim or loss 
shall have been fixed and rendered certain either by final judgment against the 
assured after trial of the issue or by agreement between the parties with the 
Written consent of the company, nor in any event unless brought within two years 
thereafter.” 

[6] We reaffirm our long-standing rule of law that the liability of a party is 


xed by the terms of his contract, and, if plain and free from ambiguity, must 
control. 


’ [7] It is plain that this contract of insurance is one of liability and not of 
indemnity. 

The policy before us does not contain the language contained in the policy 
hefore the court in Ford v. AAtna Life Insurance Co., 70 Wash. 29, 126 P. 69, 
which was one of the so-called “no action shall lie” policies, creating no liability, 
unless it shall be brought by the assured for loss or expense actually sustained 
and paid in money by him after actual trial of the issue. The policy in suit is 
more positively a liability policy than the one in Fenton v. Poston, 114 Wash. 217, 
195 P. 31, or in Finkelberg v. Continental Casualty Co., 126 Wash. 543, 219 P. 
12; in both of which cases we held they were liability and not indemnity policies. 

In Luger v. Windell, 116 Wash. 375, 199 P. 760, 37 A. L. R. 641, we reaffirmed 
the ruling in the Ford and Fenton Cases, supra, distinguished other cases, and 
overruled Davies v. Maryland Casualty Co., 89 Wash. 571, 154 P. 1116, 155 P. 
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1035, L. R. A. 1916D, 395, 398, because it was not in harmony with the Ford 
Case, or with the overwhelming weight of authority. 

In Landaker v. Anderson, 145 Wash. 660, 261 P. 388, 389, we reaffirmed thie 
Fenton Case, supra, where the policy in suit was one “to insure the assured against 
loss from the liability imposed by law upon the assured for damages,” etc. 

Appellant now urges that we overrule the Fenton Case, as was urged in the 
Landaker Case, supra, which we there declined to do. 

Appellant further contends that there was a total failure of proof on this 
trial because na evidence was given of the issuance of an execution on the judg- 
ment in the original case and its return unsatisfied under clause VI. 

[8-10] Clause VI and paragraph “E,” when reasonably construed, and, if 
doubtful, construed against appellant which prepared it, do not mean that the return 
of an unsatisfied execution under the judgment is mandatory as a condition pre- 
cedent. The “no action” clause in paragraph “E,” under our decision in the Fenton 
Case, supra, gives a direct liability to the judgment creditor for claim or loss 
which has been fixed and rendered certain either by final judgment against the 
assured after a trial of the issue or by agreement and the written consent of the 
company. Both clauses are subject to the terms and limitations of the policy. 

[11] Since appellant itself made its contract with the assured and made it a 
direct liability instead of an indemnity contract, under our decisions, which are 
controlling rather than outside cases, there is nothing more worthy of discussion 

[12] The record in the original case discloses that the same attorney now 
appearing for appellant appeared and defended for it as its contract required 
Consequently, it is as much bound by the judgment therein as is McGilchrist, for 
whom appellant defended in compliance with its contract with him. One defending 
in the name of another is generally bound by the judgment Sidis y. Rosaia, 170 
Wash. 587, 17 P.(2d) 37. 


Che judgment became final, remained unpaid, and is within the contract of 
insurance of appellant. 


The judgment herein is right and is affirmed. 
Beals, C. J., and Mitchell, Millard, and Blake, JJ., concur. 
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CASUALTY 


NATIONAL SURETY CO. v. VOLK BROS. CO., Inc. No. 11329. 
Court of Civil Appeals of Texas. Dallas. July 15, 1933. 
Rehearing Denied Sept. 23, 1933. 
63 Southwestern Reporter (2d) 223. 
1. INSURANCE. 

Burglary insurance policy held to cover loss through criminal entry into spe- 
cifically insured innermost portion of safe, doors of which were closed and locked, 
by force leaving visible marks on exterior of safe. 

The policy indemnified insured against “loss by burglary, of property 
insured, * * * occasioned by the felonious abstraction of any of such 
property, after entry into the safe and also into the portion specifically 
insured, has been effected by force and violence * * * while all doors are 
duly closed and locked, * * * of which force and violence there shall be 
visible marks on the exterior of both the safe and the portion specifically 
insured”; term “into the safe and the portion specifically insured * * * 
be effected by force” meaning sufficient force to complete entrance into 
inside or innermost portion of safe and word “effected” meaning “ac- 
complished,” “completed,” “produced,” “brought to pass.” 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. INSURANCE. 

Loss of valuables through burglarious opening of door to specifically insured 
inner portion of safe by charge of nitroglycerin after opening outer door by 
manipulating lock held covered by burglary poticy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. INSURANCE. i 

Insured is given benefit of doubt as to construction of insurance contract 
condition, which will be construed most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Insurance contract provision, admitting of more than one construction, will 
he given that which best carries out purposes of contract and parties’ intention. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

\ppeal from District Court, Dallas County; Robert B. Allen, Sr., Judge. 

Action by the Volk Brothers Company, Ine, against the National Surety 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Worsham, Rollins, Burford, Ry 

Turner, Rodgers & Winn, M. | 
for appellee. 

Bonn, Justice. 


This suit is based on a burglary indemnity policy. Volk Brothers Company, 
Incorporated, secured from the National Surety Company insurance to indemnify 
it “tor loss by burglary, of property insured, * * * occasioned by the felonious ab- 
straction of any of such property, after entry into the safe and also into the por- 
tion specifically insured, has been effected by force and violence with tools, ex- 
plosives, electricity, gas or other chemicals, directly thereupon, while all doors 
of said safe, and the portions specifically insured, are duly closed and locked by 
combination or time locks, of which force and violence there shall be visible 
marks on the exterior of both the safe and the portion specifically insured.” 

The suit was tried to the court without a jury, and resulted in judgment be- 
ing rendered in favor of plaintiff for the sum of $2,710.89, from which defendant 
appealed. There is no conflict in the evidence. 

The facts incident to the perpetration of the burglary, as found by the trial 
court, are as follows: 

Entry into the building was effected through the street elevator of plaintiff’s 
store building, located on Elm street. A heavy ¢r&s-barred steel partition sep- 
arated the elevator shaft from the basement of the building, containing a sliding 
door which was duly locked. The burglar, or burglars, by means of a crowbar, 


‘burn & Hincks, of Dallas, for appellant. 
3. Solomon, and W. F. Burrow, all of Dallas, 
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or lever of some similar character, sprung the steel bars so as to permit entry 
of their hands through the bars, and, by force and violence, opened the door 
leading into the basement. The burglar, or burglars, thereupon proceeded to the 
fiith floor of the building, where the safe covered in the policy was located, and 
after rifling the contents of various files, cabinets, and other containers under 
lock, proceeded to burglarize the safe covered in the policy. The knobs at the 
left side of the outer door of the safe were, by force and violence, knocked off 
with tools of some character, and the knobs, when the burglary was discovered, 
were lying on the floor. These knobs had no connection with the lock or opening 
of the outer door of the safe, which was opened by manipulation of the lock. 
On the night before the burglary, the outer door-of the safe was locked securely. 
Upon discovery of the burglary, the outer door was found to be unlocked and 
wide open. After the opening of the outer door, a charge of nitroglycerin was 
applied to the inner door and discharged by an electric fuse, resulting in knock- 
ing off the lock completely and in springing the inner door. The evidence shows 
that the inner door was opened by force and violence with tools, explosives, 
electricity, gas, or other chemicals directly thereupon. Having effected the open- 
ing of the outer and inner doors, as hereinabove outlined, the burglar, or burg- 
lars, perpetrated the burglary as hereinabove stated, abstracted the money in the 
amount stated, and thereafter threw the used fuse on top of certain shelving in 
the store. 

[1] The obvious purpose of the contract of indemnity was to cover loss oc- 
casioned through forcible entry into the safe, and the portion of the safe spe- 
cifically insured, and that such entry be effected by the use of tools, explosives, 
etc., directly applied thereupon, while the doors are duly closed and locked, and 
the force employed be visibly marked on the outside of the safe. The evident 
intention of the company was to insure against a “criminal” entry and abstrac- 
tion, and to avoid payment for a collusive or watchful seizure. 

The indemnifying clause of the policy does not require entry into the safe by 
the application of force and violence to the outside door, or exterior surface of 
the safe; the requirement is, that the exterior of the safe, and the portion of 
the safe specifically insured, shall bear mute evidence that force and violence were 
exerted to effect the entrance into the.interior or inside of the safe, where the 
insured property was located. The term “into the safe and the- portion speci- 
fically insured * * * be effected by force” bears the interpretation that the force 
employed shall be sufficient to complete an entrance into the inside, or the inner- 
most portion of the safe; giving the word “effected” the meaning of “accom- 
plish,” “complete,” “produce,” “bring to pass” (Webster) to the intended force to 
bring about the opening of the portion of the safe specifically insured, we arrive 
at the evident intention of the parties—force applied to accomplish the complete 
entry into the innermost portion of the safe, and visible marks of such force be 
on the exterior of the safe. The knobs on the outside of the safe were knocked 
off hy force and violence with tools, and the door necessary to effect entrance to 
the inside portion of the safe was opened by explosives; thus the burglarious 
entry left its mark within the terms and conditions of the policy. The efforts of 
the criminal to effect the entrance consisted of successive acts of violence, each 
tending to effect the entrance into the place for the storage of valuables in safety 
from risk of theft. The building was forcibly entered, the outermost door of 
the safe was opened by the manipulation of the lock, and the innermost door by 
explosives; thereby the loss was effected. The provision of the policy, that all 
doors must he closed and locked, has no application to the opening of the outer 
door, as the manipulation of the lock and the opening of the door formed a part 
of the burglarious entry into the place of storage. It was evidently the intention 
of the parties that liability should not exist if any of the doors of the safe were 
improvidently left open, which was not done in this case. 

[2] It is further stipulated in the policy that, “the company shall not be liable 
for any loss effected by opening any safe or vault insured hereunder by the use 
of any key, or by the manipulation of any lock.” The manipulation of the lock 
on the outer door of the safe evidently did not effect the loss; the loss was effect- 
ed (accomplished, completed, produced [Webster]), by the burglarious opening 
of the door to the portion of the safe specifically insured by a charge of nitro- 
glycerin. The manipulation of the outer lock may have affected (influenced, con- 
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cerned, inclined [Webster]), the entry into the safe, but it did not effect the loss. 
The loss of the indemnified property by the opening of the inner door is not a 
corollary to the opening of the outer door by the manipulation of its lock. The 
loss was occasioned by the opening of the door which effected the entrance to 
the portion of the safe specifically insured. The property insured was not taken 
from any compartment to which access had been gained by the manipulation of 
a lock. If the safe had had only one door, and that door had been entered by 
the manipulation of the lock and the property insured abstracted therefrom, then 
the excepted provision would find support in the record. The safe was equipped 
with two doors; the loss was effected by the forcible entry of the second door, 
and mute evidence of force and violence, visibly marked, appears on the exterior 
of the safe. An analysis of the facts clearly indicates that all of the conditions 
are presented in the actual burglary of the safe and the loss of the valuables 
were effected by the means enumerated in the policy. 

[3, 4] The company formed the policy and used its own language, and it is 
obviously designed to escape liability by the use of highly technical and obscure 
language. When any doubt arises anent the construction of contract conditions, 
courts uniformly give the insured the benefit of such doubt—such conditions will 
be construed most strongly against the insurer; so also, when a provision admits 
of more than one construction, that construction will be adopted which best 
serves to carry out the purposes of the contract and the intention of the parties. 

Under the facts shown, the loss was brought about within the indemnity 
clause of the policy, and recovery cannot be defeated by a strained application ot 
its provisions—that all doors were not closed and locked when entrance into the 
safe was effected, and that the-outer door was opened by the manipulation of the 
lock. Force and violence were visible on the outside and inside of the safe, and 
the property insured feloniously abstracted therefrom. The judgment of the 
trial court is affirmed. 

Affirmed. 
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MISCELLANEOUS 


Application of PEOPLE by VAN SCHAICK, Superintendent of Insurance. 
In re GLOBE & RUTGERS FIRE INS. CO. 
Supreme Court, Special Term, New York County. Aug. 9, 1933. 
266 New York Supplement 603. 
2. INSURANCE. 


Application to terminate insurance company’s rehabilitation should not be 
granted, where its solvency with unimpaired capital may be ephemeral because of 
daily fluctuations in value of its securities (Insurance Law, § 401 (a, c). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

3. INSURANCE. 

To entitle insurance company to release from rehabilitation, margin between 
its insolvency or impairment of capital and solvency with unimpaired capital should 
be reasonably substantial (Insurance Law, § 401 (a, c), and § 402, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

4. INSURANCE. 

Rehabilitation of insurance company will not be terminated, where its further 
transaction of business would be hazardous to policyholders, creditors, and public 
because of volatile character of its securities, and its management’s policies, even 
if its solvency with unimpaired capital be satisfactorily established (Insurance 
Law, § 401(e), and § 402, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

5. INSURANCE. 

Termination of insurance company’s rehabilitation may be denied, though con- 
ditions which brought about rehabilitation are removed, if other grounds therefor 
exist (Insurance Law, § 402, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

6 INSURANCE. 


Insurance company constantly in danger of insolvency because of violent 
fluctuations in market value of its securities held not entitled to termination oi 
its rehabilitation, in view of hazard to policyholders, creditors, and public (Insur- 
ance Law, § 401(e), and § 402, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

7. INSURANCE. ; 

Right of insurance company, being rehabilitated because of insolvency attrib- 
utable to volatile and speculative character of its investments, to determine its 
own investment policy is subordinate to rights of creditors, policyholders, and 
general public (Insurance Law, § 401 (e), and § 402, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

8. INSURANCE. 

Interests of insurance company’s creditors and policyholders held to require 
that state insurance superintendent, under court’s supervision, rather than com- 
pany’s present management, choose its securities to be sold and time and manner 
of their liquidation to pay claims against it (Insurance Law, § 401 (e), and § 402, 
subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

Proceeding by the People of the State of New York, by George S. Van 
Schaick, as Superintendent of Insurance, for an order to take possession of the 
property of and rehabilitate the Globe & Rutgers Fire Insurance Company. On the 
company’s motion to terminate the proceeding and permit it to resume possession 
of its property and conduct of its business. 

Motion denied. 

See, also, 148 Misc. 497, 501, 266 N. Y. S. 29, 33. 

Root, Clark & Buckner, of New York City (Elihu Root, Jr., Wilkie Bushby, 
and Donald Cruse, all of New York City, of counsel), and Robert Kelly Prentice, 
of New York City, for Globe & Rutgers Fire Ins. Co. 
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Barker, Perrigo & Bonynge, of New York City (Wendell P. Barker, of 
New York City, of counsel), for Mutual Fire, Marine & Inland Ins. Co., a creditor. 

Martin Conboy, of New York City (Martin Conboy and David Asch, both 
of New York City, of counsel), for committee representing certain creditors of 
Globe & Rutgers Fire Ins. Co 

Milbank, Tweed, Hope & Webb, of New York City (William Dean Embree 
and Eugene H. Southall, both of New York City of counsel), for Chase National 
Bank and others. 

Coudert Brothers, of New York City (Frederick R. Coudert, Jr., and George 
S. Montgomery, Jr., both of New York City, of counsel); for certain stockholders. 

Davis, Polk, Wardwell, Gardiner & Reed, of New York City, for Rossia Ins. 
Co. and Metropolitan Fire Reassur. Co. 

Harold S. Deming, of New York City, for Marsh & McLennon. 

Basil O'Connor, of New York City (John C. Farber, Saul J. Lance, William 
F. Snyder, and Maurice Mound, all of New York City, of counsel), for Super- 
intendent of Insurance in Charge of Globe & Rutgers Fire Ins. Co. in Rehabilita- 
tion. 

FRANKENTHALER, Justice. 

This is an application by the Globe & -Rutgers Fire Insurance Company for 
an order, pursuant to subdivision 3 of section 402 of the Insurance Law, ter- 
minating a proceeding for its rehabilitation and permitting it to resume possession 
of its property and the conduct of its business. On March 24 of this year an 
irder was entered in this court, upon the consent of the board of directors of 
the Globe & Rutgers Fire Insurance Company, directing the superintendent of 
insurance to rehabilitate the company, which was concededly insolvent at the time. 
In accordance with the terms of the order, the superintendent assumed possession 
of the property of the company and took over the conduct of its affairs for the 
purpose of attempting to remove the causes and conditions which had made the 

habitation proceeding necessary. Shortly thereafter, having come to the 

conclusion that further efforts to rehabilitate would be futile, the superintendent 
pphed for an order directing him to liquidate the company. While the motion 
jor an order of liquidation was pending, rising prices of securities upon the 
exchanges augmented the market value of the company’s portfolio to a very large 

‘tent. Measures which were being taken by our national government, with 
the avowed purpose of increasing prices, had undoubtedly contributed to the 
«dvanece which had already occurred, and they appeared to augur even higher 
rices in the future. At the same time efforts were in progress which had as 
leir goal the reorganization of the company through the conversion of a large 
part of its liabilities into preferred stock. It was claimed on behalf of the 

mpany that the proposed plan of reorganization would be accepted by sufficient 
rediters to make its adoption feasible. Recognizing that a substantial reduc- 

in the company’s liabilities at a time when advancing prices were enhancing 
the value of its assets would transform insolvency into a very considerable net 
worth, the court granted further time for the working out of a suitable plan 

f reorganization, and directed that liquidation be withheld in the interim. The 
attempt to reorganize the company, however, soon proved abortive. The 
original plan of reorganization was objected to by certain of the larger creditors. 

amended plan, drafted to mect their objections, turned out to be unacceptable 

a majority of the stockholders. In this impasse, with no progress being made 

the direction of reorganization, the superintendent of insurance suggested, 
for the protection of creditors and policyholders, that the speculative and inferior 
securities in the company’s portiolio be sold and the proceeds employed to pay 
laims against the company as they became payable. The present motion to 
terminate the rehabilitation procecding and to permit the company to resume 
the conduct of the business is the company’s answer to the superintendent’s 
uggestions. 

Subdivision 3 of section 402 of the Insurance Law, pursuant to which the 
‘esent application has been made, provides that no order terminating rehabili- 
ation and permitting an insurer to resume possession of its property and the 
conduct of its business shall be granted “except when, aiter a full hearing, the 


} 


“t 
court shall determine that the purposes of the proceeding have been fully accom- 
phshed.” It is the claim of the company that the causes and conditions which 
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have made the rehabilitation proceeding necessary have been removed and that 
the purposes of the proceeding have been fully accomplished. This contention 
is predicated upon the assumption that the rehabilitation proceeding was made 
necessary solely because of the temporary insolvency in which the company found 
itself in March, 1933, by reason of the depreciation in the value of its security 
holdings and a “run” to cancel policies and obtain unearned premiums which 
had commenced as a result of rumors concerning the company’s financial condi- 
tion. The moving papers upon the present application, served on July 7, 1933, 
contain affidavits of accountants employed by the company stating that the 
market value of its securities rose from $19,972,409.32 on March 24, 1933, to 
$31,138,150.03 on July 3, 1933, an increase of $11,165,740.71, exclusive of securities 
sold in the interim pursuant to court orders. On March 24, 1933, liabilities 
admittedly exceeded assets to a very considerable extent, whereas on July 3, 
1933, according to the company’s affidavits, assets were greater than liabilities 
by more than $7,000,000. The company’s accountants estimate that the cash 
required in order to open and resume business is slightly more than $4,000,000. 

The company claims that the cash now on hand, together with the proceeds 
of securities about to be sold in compliance with outstanding orders of the court, 
1s almost sufficient to meet these cash requirements, and that further securities 
will be sold to the extent necessary to make up the balance. As to claims 
against the company which need not be paid immediately upon reopening, the 
company declares that as such claims are adjusted and become payable further 
sales of securities will be made in such amounts as may be necessary to satisty 
said claims. Accordingly, the company maintains that it is now solvent and 
able to pay its creditors as their claims mature for payment. That the company 
was solvent on July 3, 19335, on the basis of the market value of its securities on 
that day, is admitted by the superintendent of insurance, although it is his clain 
that the net worth was only $6,103,703.23. Since that time, however, fluctuations 
in the market prices of the company’s securities have been such that by July 
22 the net worth of the company was reduced to $3,785,216, and its surplus to 
$1,785,216. Included in the assets is an award by the mixed claims commission 
which is valued by Kingston, the company’s accountant, at $2,600,000, and by 
Wolfe, the accountant employed by the insurance department, at $2,000,000. The 
total amount now in the hands of the mixed claims commission for distribution 
is $500,000. The balance will have to be recovered from Germany. If the award 
were reduced to its liquid value, $500,000, the company’s surplus, would be prac- 
tically wiped out. 


{1] It must be evident from the foregoing that the company’s financial con- 
dition is far from good. The company is almost on the border line between 
solvency and insolvency, and its surplus, if not already impaired, is dangerously 
close to impairment. No figures have been submitted by either the company 
or the superintendent to show what changes in the market value of the securities 
have occurred since July 22, but the court may take judicial notice of the fact 
that security prices now ee show very little increase, if any, over those 
obtaining on July 22. At any rate, the company having failed to submit any 
evidence as to prices since July 22, the market quotations on that day must 
control in the determination of the present motion. 

[2] In these circumstances it is extremely questionable, to say the least, 
whether a proper case has been made out for terminating the rehabilitation pro- 
ceedings and restoring the company to control of its property and business. 
This is so, since under subdivision (a) of section 401 of the Insurance Law 
insolyeney constitutes a ground for obtaining an order of rehabilitation, while 
under subdivision (c) of the same section failure to make good impairment of 
capital also warrants the entry of such an order. An application to’ terminate 
rehabilitation and restore an insurer to control should not be granted where, as 
here, past experience has demonstrated that its solvency with ay unimpaired 
capital may be merely ephemeral. The court cannot be expected to sit at a 
stock ticker for the purpose of checking the daily fluctuations in the values ot 
the company’s securities, terminating rehabilitation whenever the quotations wipe 
out capital impairment, however slightly, and restoring the superintendent to con- 
irol whenever they have the opposite effect. 

[3] To entitle an insurer to be released frem rehabilitation and to be per- 
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initted to resume the conduct of its business the margin between insolvency or 
impairment of capital on the one hand and solvency with an unimpaired capital 
on the other hand should be reasonably substantial. There must be a factor 
ol safety. 

[4] However, even if the solvency of the company with an unimpaired 
capital were satisfactorily established, it would not necessarily follow that it 
would be proper or necessary to grant the application for the termination of 
rehabilitation. Subdivision (e) of section 401 of the Insurance Law provides for 
an order of rehabilitation if an insurance company “is found, after an examin- 
ation, to be in such condition that its further transaction of business will be 
hazardous to its policyholders, or to its creditors, or to the public.”. It is the 
contention of the superintendent of insurance that by reason of the volatile 
character of most of its securities and the financial and business policies of its 
management, the further transaction of business by the company at this time 
would be hazardous to its policyholders and creditors as well as to the public.’ 
'f this be so, manifestly no order terminating the rehabilitation and restoring 
the company to control weuld be appropriate. On no conceivable theory is it 
possible to justify terminating rehabilitation while grounds for rehabilitation 
UeNISsT. 

[5] Subdivision 3 of section 402 of the Insurance Law provides that no order 
terminating rehabilitation shall be granted “except when * * * the court shall 
determine that the purposes of the proceeding have been fully accomplished.” 
This does not mean, as counsel for the company appear to argue, that an order 
i termination must be made if tle specific causes which led to the order oi 
rehabilitation have been removed. The statute declares that no order of termina- 
tion shall be granted unless the purposes of the proceeding have been accomp- 
lished. It does not purport to prevent the court from requiring proof of addi- 
uional facts, e. g., that no other grounds for rehabilitation exist. Even if the 
specific conditions which brought about the order of rehabilitation are removed, 
the order for the termination of rehabilitation may, nevertheless, be denied 1f 
ether grounds for rehabilitation exist by the time of the motion to terminate 
rehabilitation. It is, therefore, unnecessary to determine whether the nature of 
the company’s security holdings and the policies and character of its manage- 
ment were among the specific causes which led to the order of rehabilitation. 
The question here to be decided is solely whether these factors would justify 
an order of rehabilitation at this time had no such order been previously made. 

[6] Approximately 85 per cent. of the assets of the Globe & Rutgers Com- 
pany consist of security holdings. Upon the basis of market valuations on July 
13, 1933, about 23.4 per cent. of these securities consisted ot bonds and about 
706 per cent of stocks. The affidavit of Collins, one of the state insurance 
eXaininers, states, without contradiction, that approximately 50 per cent. of the 
bonds fall into “rating classifications below the first four investment grades and 


many issues held” are “distinctly interior.” This is confirmed by the court's 
independent examination of the securities comprising the company’s portfolio. 
Many of the stocks held by the company are of a highly speculative character, 
the company’s investment policy in the past having been influenced very largely 


speculative consideratons. As a result of the volatile character of the security 
noldings of the company, the market value of its assets has fluctuated violently, 
as much as $1,500,000 in a single day. On December 31, 1929, the company’s assets 
were over $106,000,000, and its surplus approximately $44,000,000. On December 
“1, 1932, the company still reported a substantial surplus. Yet less than three 
mouths later it was concededly insolvent. Between December 31, 1929, and 
March 24, 1933, a period of slightly more than three years, the value of its assets 
had shrunk to about $25,000,000, a decline of more than $80,000,000, while in the 
six months immediately preceding March 24, 1933, the security portfolio showed 
2 loss of over $10,000,000 in market value. In the following three months the 
company’s securities advanced over $11,000,000. From July 3, 1933, to July 15, 
1933, market values increased an additional $1,672,040, only to drop $3,963,766 in 
the following week. It must be obvious that a portfolio which is subject to such 
violent fluctations in market value fails to offer the creditors and policyholders 
any reasonable assurance that their claims will be paid as they are adjusted and 
lecome payable. As previously pointed out, the company, even if now solvent, 
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is perilously close to insolvency. One or two days of falling security prices, no 
worse than many which have becn experienced in the recent past, would be 
sufheient to produce insolvency about which there could be no question. A 
compariy whose assets are of such a character that it swings back and forth 
between solvency and insolvency from month to month or week to week, or 
even trom day to day, is hardly entitled to have proceedings for its rehabilitation 
terminated and to be permitted io resume its business at a time when the m: irgin 
between solvency and rn ney is a very narrow one. Clearly the superintend- 
ent of insurance is correct in his conclusion that to allow the company to once 
1ore take over the oda of its business in its present financial condition and 

ith its highly volatile speculative portfolio would, in the language of subdivision 
ce of section 401 of _the Insurance Law, be “hazardous to its saeaciars, a 
its creditors” and “to the public.” 

[7] The superintendent declares that he “is in favor of preserving and 
continuing, wherever feasible and possible, the business of any company under 
the jurisdiction of your deponent’s department” and that he “is in favor of 
the rehabilitation of Globe and Rutgers Fire Insurance Company and the reopen- 
ing of said company to transact thhe business for which it was incorporated, 
provided said company, when reopened, is a sound insurance institution, ade- 
quately financed and properly managed for the protection and safety of the public 
tor which it transacts business.” (Italics the Court’s.) He takes the position, 
however, that before the company can be safely permitted to re-engage in busi- 
ness it is essential that certain recommendations made by his department be 
complied with. Chief among these is the revamping of the company’s securities 
portfolio by the sale of inferior and highly speculative securities and by the 
retention of a substantial portion of the proceeds in cash and the investment 
of the balance in conservative and relatively stable securities “of such a nature 
that the creditors could reasonably expect the payment of their claims One 
Hundred Cents on the Dollar today, tomorrow and at all times.” Resolutions 
passed by the board of directors of the company, as well as the affidavits pre- 
sented on its behalf, indicate clearly, however, that the company is opposed 
to any change in its investment portfolio and even to any substantial sales of 
securities at this time for the purposes of increasing the company’s cash 
resources. The company is opposed to any sales of its securities in addition 
to those already authorized by orders of this court except to the extent necessary 
“to cover claims payable at the time the direction of the company is restored 
to its management and a reasonable cash reserve in addition.” The affidavits 
submitted by the company establish, however, as previously indicated, that it 
takes the position that the cash resources required in order to enable it to resume 
business are only $4,045,162.55, most of which is covered by cash on hand and 
to he realized from sales already authorized. Although it is estimated that in 
addition to the $4,045,162.55 needed immediately, $2,290,000 will be required to 
satisfy claims to be paid within thirty days after reopening, $3,430,000 to meet 
claims pavable within ninety days after reopening, $2,435,000 to cover claims 
to be paid within ten months subsequent to resumption of business, and $2,175,- 
000 to pay claims payable thereafter (a total of $14,375,162.55, inclusive of the 
$4,045,162.55), the company is unwilling to permit the sale of any of its securities 
at the present time except the small amount necessary to make up the difference 
between the cash resources required upon reopening, and the cash on_ hand 
and to be realized from sales already ordered, taking the stand that no sales 
should be made except at such times as cash is needed to satisfy claims immedi- 
ately payable and only to that extent. In other words, to quote from the aff- 
davit of Deputy Superintendent of Insurance Brennan, sworn to July 19, 1933: 
“There is no intention on the part of the company’s officers to liquidate securities 
unul the obligations of the company mature and become adjusted, which as 
they argue, will not be for some time—perhaps months—and in the interval 
there is no indication of any desire on their part to transform the securities 
upon which they rely to meet the obligations into such type of securities as 
will not again depreciate to the point where the company is in fact unable to 
meet said obligations from the liquidation of the securities retained by it.” Th 
insistence by the company upon the retention of the highly speculative securities 
which make up a very large part of its portfolio is sought to be justified by 
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the claim that “it is the consensus of the best opinion in the financial world that 
the value of securities will be higher in the last months of 1933 and in 1934, 
so that the value of the securities available to the company should be greater.” 
Whatever may be said for a contention of this character in the case of a com- 
pany with a substantial surplus it must be manifest that it is entitled to little 
weight when applied to a company on the very border line between solvency 
and insolvency—especially where such company is already in the possession 
of the superintendent of insurance for the purposes of rehabilitation as a result 
of insolvency directly attributable to the volatile and speculative character of 
the company’s investments. In such a situation the right of the company to 
determine its own investment policy is subordinate to the rights of creditors, 
policyholders, and the general public. The paramount consideration at all times 
should be the protection and proper safeguarding of the interests of the credi- 
tors, policyholders, and the public. 

[8] At the present time the assets of the company appear to be sufficient, 
if a substantial amount of speculative securities are converted partly into cash 
and partly into conservative stable investments, to assure the payment in full 
of all claims against the company. To allow the securities portfolio of the com- 
pany to remain in its present form would be to permit the stockholders to 
engage in speculative market activities at the risk and possible expense of 
creditors and policyholders. This the court cannot sanction. The necessary 
revamping of the security holdings of the company, involving as it does the 
partial liquidation of the present portfolio, would, it is estimated, require several 
months and perhaps longer, depending upon market conditions. Liquidation of 
substantial amounts of securities in quantities too great for the market to absorb 
would cause prices to break materially and would therefore defeat its own 
purpose. 

The past history of the company satisfies the court that the interests of 
creditors and policyholders would be better served if the choice of the securities 
to be sold and the time and manner of their liquidation were exercised by the 
superintendent of insurance under the court’s supervision than they would be 
if the present management of the company were intrusted with the task, especially 
in the face of the favor in which the management holds speculative securities 
and its unwillingness to dispose of them. It may be that after the superintendent 
has accomplished the proposed changes in its portfolio and proceeded with its 
rehabilitation in other respects, the affairs of the company will be in such con- 
dition as to permit termination of rehabilitation and the resumption of business 
by its officers and directors with perfect safety to creditors, policyholders, and 
the general public. 

It is unnecessary to determine at this time whether all the recommendations 
made by the superintendent of insurance, such as changes in business policy 
and in personnel, would have to be complied with as a condition of terminating 
rehabilitation. Suffice it for the purposes of the instant application to state that 
in the court’s opinion the condition of the company at the present time is such 
that the termination of rehabilitation and the resumption of its business would 
he hazardous to its policyholders, its creditors, and the public. 

The motion is denied. Settle order. 





\pplication of PEOPLE, by VAN SCHAICK, Superintendent of Insurance. 
In re GLOBE & RUTGERS FIRE INS. CO. 
Supreme Court, Special Term, New York County. Aug. 9, 1933. 
266 New York Supplement 613. 

INSURANCE. 3 , ete se 

Insurance superintendent’s motion for permission to sell enough of insurance 
company’s securities to pay all its creditors in full held too broad (Insurance 
Law, § 421). 

(For other cases, see Insurance, Dec. Dig. § 44.) 


Proceedings by the People of the State of New York, by George S. Van 
Schaick, as Superintendent of Insurance, for an order to take possession of the 
property of and rehabilitate the Globe & Rutgers Fire Insurance Company. On 
the superintendent’s motion for permission to sell or otherwise dispose of stocks 





216 The Insurance Law Journal, Vol. 82 [Jan., 1934 


and bonds and other securities of the company to pay claims of its creditors 
in full. 


Motion denied without prejudice. 


_ Basil O'Connor, of New York City (John C. Farber, Saul J. Lance, William 
F. Snyder, and Maurice Mound, all of New York City, of counsel), for Super- 
intendent of Insurance. 


Root, Clark & Buckner, of New York City (Elihu Root, Jr., Wilkie Bushby, 
and Donald Cruse, all of New York City, of counsel), and Robert Kelly Prentice, 
of New York City, for Globe & Rutgers Fire Ins. Co. 

_ Barker, Perrigo & Bonynge, of New York City (Wendell P. Barker, of 
New York City, of counsel), for Mutual Fire, Marine & Inland Ins. Co. a 
creditor. 
_ Martin Conboy, of New York City (Martin Conboy and David Asch, both of 

New York City, of counsel), for committee representing: certain creditors of 
Globe & Rutgers Fire Ins. Co. 

Milbank, Tweed, Hope & Webb, of New York City (William Dean Embrce 


and Eugene H. Southall, both of New York City, of counsel), for Chase 
National Bank and others. 


Coudert Brothers, of New York City (Frederick R. Coudert, Jr., and George 
a Jr., both of New York City, of counsel), for certain stock- 
WwIders, 

Davis, Polk, Wardwell, Gardiner & Reed, of New York City, for Rossia 
Ins. Co. and Metropolitan Fire Reassurance Co. 
Harold S. Deming, of New York City, for Marsh & McLennon. 
FRANKENTHALER, Justice. 


>. 


This is a motion by the superintendent of insurance for permission to sell o1 
otherwise dispose of stocks, bonds and other securities of Globe & Rutgers 
Fire Insurance Company to such extent as may be necessary to realize an amount 
of cash sufficient, together with the cash now possessed by the company, to pay 
in full the claims of its creditors. The moving affidavit of Deputy Superintendent 
of Insurance Brennan states that securities of a market value of not less than 
$10,000,000 should be sold. Section 421 of the Insurance Law permits the super- 
intendent to sell or otherwise dispose of property of an insurer against which 
a rehabilitation or liquidation preceeding has been brought “subject to the approval 
of the court.” 

As pointed out in the memorandum filed by the court (—— Misc. ——, 266 
NX. Y. S. 603) in disposing of a companion motion to terminate the rehabilitation 
proceeding, decided simultaneously herewith, a number of previous applications oi 
the superintendent for permission to sell securities of the company have been 
cranted. Said memorandum indicates that it is the court’s opinion that the specu- 
lative and inferior securities held by the company should be liquidated under 
the supervision of the superintendent of insurance in an amount sufficient to 
cover the claims of creditors, and the proceeds partly retained in cash and partly 
invested in high-grade conservative securities. The court believes, however, tha‘ 
this liquidation should be carried out in the manner in which it has been con- 
ducted up to now, namely, by applications from time to time for orders permit- 
ting the sale of limited quantities of securities. In this manner it will be possible 
for the court to take cognizance of changing market conditions which may con- 
ceivably affect the propriety of continuing the sale of securities. The interests of 
policyholders and creditors would not be adversely affected since the superin- 
tendent himself contemplates that the sales of securities will be made only in 
such amounts as it is estimated the market can absorb without a material break 
in prices and will therefore take a considerable length of time. The present 
notice of motion is too broad in asking the court to sanction at one time and 
in advance the sale by the superintendent of such amount of securities as would 
pay all the creditors in full. To grant such an order would be almost equivalent 
to liquidating the company. 

The motion is accordingly denied, but without prejudice to further applica- 
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tions by the superintendent of insurance from time to time for permission to 
sell or otherwise dispose of securities belonging to the company in limited 
amounts. Settle order. 


KELLY v. AMERICAN MINE OWNERS’ CASUALTY CORPORATION. 
Supreme Court of Appeals of Virginia. Sept. 21, 1933. 
170 Southeastern Reporter 580. 
1. INSURANCE. 


Clientele of insurance agency may be dealt with as personalty, subject to 
insurance company’s right to refuse to accept vendee of such clientele. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

2. INSURANCE. : 

Insurer not generally insisting on prompt payment from its agent did not 
lose right to demand final settlement, where debtor-creditor relationship existed 
between parties. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

3. INSURANCE. 

Principal’s right to discharge agent for cause cannot wipe out delinquent’s 
demands. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

4. INSURANCE. 

Insurance agent, sued for failure to remit premiums, could not set off value 
of his expirations against amount due company where agent before his discharge 
switched his business over to rival company. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

3. INSURANCE. 

Insurance agent, on termination of agency contract, could not be credited with 
premiums charged against him under agency contract, and which he was not 
permitted to collect, where premiums were never collected. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

6 INSURANCE. 

Insurance agent, on termination of agency contract, held entitled to have 
premium deposits credited against uncollected premiums. 

“Premium deposits” are sums of money deposited by policyholders to 
guarantee future premium payments. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

7. INSURANCE. 

Agent, sued by insurance company for failure to remit premiums, held not 
entitled to credit for commissions on gross amount of premiums due when 
he was discharged. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

Error to Circuit Court, Washington County. 

_ Action by the American Mine Owners’ Casualty Corporation. against E. W. 
Kelly. Judgment for plaintiff, and defendant brings error. 

Modified, and, as modified, affirmed. 

Argued before Campbell, C. J., and Holt; Epes, Hudgins, Gregory, and 
Browning, JJ. 

O. M. Vicars, of Wise, and White, Penn & Stuart, of Abingdon, for plain- 
tiff in error. 

H. M. Bandy, of Norton, for defendant in error. 

Hort, Justice. 

In this action an insurance company has obtained a judgment against its 
agent for sums charged against him in his capacity as such. ee : 

Designating the parties as they stood in the trial court, the plaintiff, Ameri- 
can Mine Owners’ Casualty Corporation, is an insurance company engaged 
primarily in writing Workmen’s compensation insurance for coal operators. 
The defendant is and has been for many years an insurance agent with an office 
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at Bristol, where he did business under the name of Bristol Insurance Agency, 
and has specialized ‘in compensation insurance on coal mining operations. He was 
so employed before January 1, 1919, the date on which our Workmen’s Compen- 
sation Law became effective, and after that time continued in this work, repre- 
senting a large number of casualty companies. By 1926 his companies, for 
various reasons, discontinued business in his territory. He then cast about for 
some new company which was willing to operate there with him as its agent, 
and got in touch with the Metropolitan Casualty Company of New York. That 
company sent the head of the American Mine Owners’ Division, which looked 
after this particular work, to confer with him. After some negotiations, the 
Metropolitan Casualty Company undertook operations in that field with him as 
its agent. He took with him to it the business which he had theretofore con- 
trolled. It continued operations for about a year when it too, in turn retired 
At the suggestion of the defendant, Mr. Rose, who had been the manager of thx 
American Mine Owners’ Diviston of the Metropolitan Company, organized the 
plaintiff corporation with the defendant as its agent, and to it went the business 
which the New York company had abandoned. No new contract was executed, 
but the defendant continued to work under his old contract with the New York 
company. Under it, “The premiums on all risks written are due and payable 
from the effective date of any policy, binder or endorsement, and the agent 
guarantees to the Company the payment of all deposit and earned premiums. 
* * * ” The defendant was to forward on the 10th, 20th, and 30th of each month 
all pay roll deposits and all earned or deposit premiums received by him prior 
to and including these dates. In business of this character the entire premium 
is not paid in advance. A cash payment or deposit is made after which the insured 
makes out its monthly pay roll on which monthly installments are thereafter paid. 
In the instant case the defendait was given sixty days in which to remit. 

Correspondence, which is voluminous, shows that from the beginning he was 
slow in his remittances. This situation grew steadily worse. Sometimes they 
were made by checks dated to take effect at some future date, and sometimes 
payment on checks was stopped. Demands for settlement were continuous, and 
excuses kept pace with them. The defendant was sick, members of his family 
were unwell, the affairs in the fire insurance department of his business were 
involved, and business conditions made it impossible to collect premiums as they 
fell due. Finally, by letter of date March 11, 1931, his contract was terminated 
as of March 31, 1931. Plaintiff claimed that there was then due $26,756.14. The 
statement of defense admits that there was then due $18,944.65. Judgment went 
for $22,828.78. F 

One of the causes which contributed to this shortage was the demand made 
by other companies for settlements. The defendant represented 15 or 20 fire 
insurance companies. In a letter of date December 26, 1930, by way of apology 
for delays, he said: : 

“We are very sorry to have to handle the matter this way again this month. 
We regret especially as it is the end of the year but we are having to settle with 
all of our fire companies, and our general casualty companies right up to date, 
and collections have been very difficult, and this is about the only way we could 
work it, and we trust you will bear with us this one more time, and we firmly 
believe that beginning with January, we will be able to take care of our balances 
at the end of the month. While matters are still tight right now, prospects for 
us are very much brighter after the Ist of the year.” 

He kept but one bank account into which all collections went, and so it 1s 
fair to assume that some of plaintiff’s premiums went to pay more importunate 
creditors. 

The contract of agency provided that it might be terminated by either party 
at any time at will, but it was really ended because of the agent’s failure to settle 
and remit, a failure which, according to the plaintiff's claim, dates from Novem- 
ber, 1930. At or about the time of its termination, the Norton Insurance Agency 
was appointed general agent in place of the defendant. 

He contends that the “expirations” were his private property and could not 
be revealed to any rival agent. It is said that this information makes an insur- 
ance agency a thing of value, and is a cumulative asset which grows with the 
conduct of any successful business of this character; that the agent who ha» 
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t knows who the policybolders are, what their policies are, and when they expire, 

and has by virtue of this established contact which is confidential in its character 
an advantage which no competing agent can overcome. 

}1] The clientele of an established insurance agency may be exceedingly 
valuable and may be sold or dealt with as is other personalty subject to this 
limitation. An insurance company may, for reasons satisfactory to itself, refuse 
to accept a vendee who is to it persona non grata. 32 Corpus Juris, p. 1085, and 
cases cited. No contract provisions dealt with these “expirations,” but it is con- 
tended that the rights of the defendant in them are established by custom. On 
this point there is conflict of testimony. It thus became a jury question, and 
should have been so dealt with but for reasons hereafter stated. 

[2] The relations between these parties was that of debtor and creditor 
(Commonwealth v. Sharp, 155 Va. 714, 156 S. E. 570), and the fact that prompt 
payment had not been generally insisted upon did not take from the plaintiff 
the right to demand a final settlement. In other words, it is perfectly plain that 
it had the right to require the defendant to settle, and that upon his failure or 
refusal to do so it had the right to discharge him, independent of any contract 
provision. 2 

Cases which deal with expirations are few in number. 

[3] The right of a master to discharge a servant for cause, or of a principal 
to discharge his agent for a like reason, cannot wipe away a delinquent’s 
demands. In re Chapman (D. C.) 50 F.(2d) 252, 254. There the court, in dealing 
with these matters, said: “If they [expirations] were the agent’s property, then 
I know of no rule of law which would automatically transform them into com- 
pany property upon the agent quitting the company’s service while in arrears 
10 it. 

The case of Alliance Insurance Co. v. City Realty Co. (D. C.) 52 F.(2d) 271, 
277, is highly applicable to the facts in judgment. An agent who was behindhand in 
his remittances had been discharged. The insurance company sought to recover 
from it a balance due on account. The agent by way of counterclaim set up its 
expirations. The court commented upon them and traced their development as 
property. It pointed out that they were originally looked upon as an asset of 
the insurance company but had by virtue of a custom now generally recognized, 
come to be looked upon as an assct of the agent. The matter was referred to 
a master. His report was confirmed. The court, in concluding its opinion, said: 

“The master found that, under a general custom and usage, expirations are 
the property of the agent, if he has remitted his balances and has not been 
guilty of fraudulent practices, but that until balances have been remitted the 
insurance companies have the exclusive right to dispose of the expirations. 

“From a consideration of the history of the American Agency System, the 
statement of the rule by the National Association of Insurance Agents, and the 
oral testimony, it can be readily seen that the master’s finding is well supported. 
The defendant was in arrears in remission of balances, and the insurance com- 
panies, under the custom, were entitled to dispose of the expirations. It was, 
therefore, not considered necessary to determine whether defendant had been 
guilty of fraudulent practices within the meaning of the rule. 

“As to expirations, see Nat. Fire Ins. Co. v. Sullard (1904) 97 App. Div. 233, 
89 N. Y. S. 934; Arrant v. Ga. Casualty Co., 212 Ala. 309, 102 So. 447; Charles 
Rippenberger Co., Bankrupt (N. Dist. Ill. Dec. 31, 1925); In re Chapman et al. 
(D. C. W. Dist. Ky.) 50 F.(2d) 252; Whitney v. Whitney (Ky.) 88 S.,W. 311; 32 
C. J. 1085; Standard Accident Ins. Co. v. McGee (Ct. of Appeals, Montgomery 
Co., Ohio). 


“The premium accounts and the expirations both together being insufficient 
in value to pay the balances due, there will be no excess from the proceeds to 
he returned to the agent.” : 


It is to be noted that the company merely had the right to dispose of the 
expirations, and the plain intimation is that from their proceeds the balance due 
'o the company should be paid, the residue, if any, then to go to the agent. 

[4] Had matters been permitted to rest as they were, this defendant, upon 
his discharge, should have been permitted to set off against the amount due 
trom him to his company the value of his expirations, provided that the jury 
should have been of opinion that there was a generally recognized custom which 
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gave to him property rights in them; but this he did not do. When he found 
that he would probably be discharged, but before his contract was actually can- 
celed, he solicited, and later secured, an agency from the Bituminous Casualty 
Corporation, a rival company doing business in the same territory, that he might, 
as he expressed it, “salvage the business.” In other words, the conclusion is 
inescapable that he undertook to use this confidential information to switch his 
business from the plaintiff to his new company. He could not do this and at 
the same time ask the plaintiff to pay him for it. He could not make it pay for 
something that he was using against it. ; 

[5] Defendant contends that he shuold also have been credited with prem- 
“uns which had been charged against him and which he was not permitted to 
collect, in amount $1,321.07. These premiums were charged against him under 
the terms of his contract of agency. All that the company did was to notify 
policyholders that they were to make no payments to him after his discharge or 
after March 31, 1931. This was amply justified by his failure to account for 
collections already made. The premiums themselves do not appear ever to have 
been collected, and so there was no error here. 

Credit was claimed for premium deposits in amount $2,521.73. 

While the evidence is not satisfactory, it seems to show that of this claim 
a credit was allowed amounting to $1,271.16, leaving a balance still due of 
$1,290.57. 

[6] Premium deposits are sums of money depdsited by policyholders to 
guarantee future premium payments, and so they should be credited against 
uncollected premiums. In other words, defendant is entitled to a credit of $1,- 
290.57, which he has not received. 

[7| Finally, it is said that the court erred in not giving him credit for com- 
missions on the gross amount of premiums due when ‘he was discharged. In 
this the court was plainly right. Commissions are paid for work done. This 
agent had not collected them, and certainly should be paid nothing on_ their 
eccount, and this is doubly true when we remember the conditions under which 
he was discharged. Joyce on Ins., § 697; 16 Am. & Eng. Enc. of Law, 919; 
Phoenix Mut. Life Ins. Co. v. Holloway, 51 Conn. 310, 50 Am. Rep. 21; Mechem, 
Agency (2d Ed. 1914), p. 1187, § 1588. 

For reasons stated, the judgment appealed from should be credited by 
$1,290.57, subject to which it should be affirmed, and it is so ordered. 

Modified and affirmed. 





